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Introduced by M of A CRESPO -- read once and referred to the Commttee
on Heal th

AN ACT to anend the public health I aw and the al coholic beverage contro
law, in relation to requiring the presentation of photographic iden-
tification for the purchase of tobacco products and al coholic beverag-
es

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1399-cc of the public health | aw, as anended by
chapter 131 of the laws of 2011, subdivisions 2, 3, 4 and 7 as anended
by chapter 448 of the laws of 2012, is anended to read as foll ows:

S 1399-cc. Sal e of tobacco products, herbal cigarettes, shisha, roll-
i ng papers or snoking paraphernalia to mnors prohibited. 1. As used in
this section:

(a) "A device capable of deciphering any electronically readable
format" or "device" shall nean any conmercial device or conbination of
devices wused at a point of sale or entry that is capable of reading the
i nformati on encoded on the bar code or nmgnetic strip of a driver's
license or non-driver identification card issued by the state conmm s-
si oner of notor vehicles;

(b) "Card hol der" neans any person presenting a driver's |license or
non-driver identification card to a |licensee, or to the agent or enpl oy-
ee of such licensee under this chapter;

(c) "Snoking paraphernalia” neans any pipe, water pipe, hookah, roll-
i ng papers, vaporizer or any other device, equipnent or apparatus
desi gned for the inhalation of tobacco; and

(d) "Transaction scan" neans the process involving an automated bar
code reader by which a |licensee, or agent or enployee of a |icensee
under this chapter reviews a driver's license or non-driver identifica-
tion card presented as a precondition for the purchase of a tobacco
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product or herbal cigarettes pursuant to subdivision three of this
secti on;

2. Any person operating a place of business wherein tobacco products,
herbal cigarettes, shisha or electronic cigarettes, are sold or offered
for sale is prohibited fromselling such products, herbal cigarettes,
shisha, electronic cigarettes or snoking paraphernalia to individuals
under eighteen years of age, and shall post in a conspicuous place a
sign upon which there shall be inprinted the follow ng statenment, "SALE
OF ClIGARETTES, CIGARS, CHEW NG TOBACCO POWDERED TOBACCO, SHI SHA OR
OTHER TOBACCO PRODUCTS, HERBAL Cl GARETTES, ELECTRONI C Cl GARETTES, ROLL-
I NG PAPERS OR SMOKI NG PARAPHERNALI A, TO PERSONS UNDER EI GHTEEN YEARS OF
AGE IS PROHI BI TED BY LAW" Such sign shall be printed on a white card in
red letters at | east one-half inch in height.

3. Sal e of tobacco products, herbal cigarettes, shisha or electronic
cigarettes in such places, other than by a vendi ng nachi ne, shall be
made only to an individual who denonstrates, through (a) a valid driv-
er's license or non-driver's identification card issued by the comm s-
sioner of notor vehicles, the federal governnment, any United States
territory, comonweal th or possession, the District of Colunbia, a state
government within the United States or a provincial government of the
dom ni on of Canada, or (b) a valid passport issued by the United States
government or any other country, or (c) an identification card issued by
the arned forces of the United States, indicating that the individual is
at least eighteen years of age. [Such identification need not be
requi red of any individual who reasonably appears to be at |east twen-
ty-five years of age, provided, however, that such appearance shall not
constitute a defense in any proceeding alleging the sale of a tobacco
product, herbal cigarettes, shisha or electronic cigarettes to an indi-
vi dual under ei ghteen years of age.]

4. |T SHALL BE THE RESPONSIBILITY OF ANY |IND VIDUAL SEEKING TO
PURCHASE Cl GARETTES, POADERED TOBACCO, HERBAL Cl GARETTES, BID'S, GUTKA
SHI SHA, ELECTRONIC Cl GARETTES, OTHER TOBACCO PRODUCTS OR  SMXI NG
PARAPHERNALI A TO PRESENT TO THE SELLER, PRI OR TO PURCHASE, PHOTOGRAPHI C
| DENTI FICATION IN THE FORM OF: (A) A VALID DRIVE'S LICENSE OR
NON- DRI VER' S | DENTI FI CATION CARD | SSUED BY THE COW SSI ONER OF MOTOR
VEH CLES, THE FEDERAL GOVERNMENT, ANY UNI TED STATES TERRI TORY, COVMON-
WEALTH OR POSSESSI ON, THE DI STRICT OF COLUMBI A, A STATE GOVERNVENT W TH-
IN THE UNI TED STATES OR A PROVI NCl AL GOVERNMENT OF THE DOM NI ON OF CANA-
DA; OR (B) A VALID PASSPORT | SSUED BY THE UNI TED STATES GOVERNMENT OR
ANY OTHER COUNTRY, OR (C) AN | DENTI FI CATION CARD |SSUED BY THE ARMED
FORCES OF THE UNI TED STATES, | NDI CATI NG THAT THE PURCHASER | S AT LEAST
El GHTEEN YEARS OF AGE.

5. A STATE OR LOCAL ENFORCEMENT AGENCY CONDUCTING AN [INSPECTION TO
DETERM NE COWPLI ANCE W TH SUBDI VI SION TWO OF THI S SECTI ON SHALL, W THI N
TEN DAYS OF THE DATE OF A VI OLATI ON, PROVI DE THE OPERATOR OF THE PREM
| SES WTH WRI TTEN NOTI CE OF THE VI OLATI ON

6. (a) Any person operating a place of business wherein tobacco
products, herbal cigarettes, shisha or electronic cigarettes are sold or
offered for sale may performa transaction scan as a precondition for
such purchases.

(b) In any instance where the information deciphered by the trans-
action scan fails to match the information printed on the driver's
license or non-driver identification card, or if the transaction scan
indicates that the information is false or fraudulent, the attenpted
transaction shall be deni ed.
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(c) In any proceeding pursuant to section thirteen hundred ninety-
nine-ee of this article, it shall be an affirmative defense that such
person had produced a driver's |icense or non-driver identification card
apparently issued by a governnental entity, successfully conpleted that
transaction scan, and that the tobacco product or herbal cigarettes had
been sol d, delivered or given to such person in reasonable reliance upon
such identification and transaction scan. In evaluating the applicabil-
ity of such affirmative defense the conm ssioner shall take into consid-
eration any witten policy adopted and inplenented by the seller to
ef fectuate the provisions of this chapter. Use of a transaction scan
shall not excuse any person operating a place of business wherein tobac-
co products, herbal cigarettes, shisha or electronic cigarettes are
sold, or the agent or enployee of such person, from the exercise of
reasonabl e diligence otherw se required by this chapter. Notw thstandi ng
t he above provisions, any such affirmative defense shall not be applica-
ble in any civil or crimnal proceeding, or in any other forum

[5.] 7. A Ilicensee or agent or enployee of such |icensee shall only
use a devi ce capabl e of deciphering any el ectronically readable fornat,
and shall only use the information recorded and mai ntai ned through the
use of such devices, for the purposes contained in subdivision four of
this section. No licensee or agent or enployee of a |licensee shal
resell or dissenmnate the information recorded during such a scan to any
third person. Such prohibited resale or dissemnation includes but is
not limted to any advertising, marketing or pronotional activities.
Notwi t hstanding the restrictions inposed by this subdivision, such
records may be rel eased pursuant to a court ordered subpoena or pursuant
to any other statute that specifically authorizes the rel ease of such
i nformati on. Each violation of this subdivision shall be punishable by a
civil penalty of not nore than one thousand doll ars.

[6.] 8. A licensee or agent or enployee of such a licensee my el ec-
tronically or mechanically record and maintain only the information from
a transaction scan necessary to effectuate this section. Such inform-
tion shall be limted to the following: (a) nane, (b) date of birth, (c)
driver's license or non-driver identification nunber, and (d) expiration
date. The conmm ssioner and state conm ssioner of notor vehicles shal
jointly pronmul gate any regul ati ons necessary to govern the recordi ng and
mai nt enance of these records by a |icensee under this chapter. The
commi ssioner and the state |iquor authority shall jointly promul gate any
regul ati on necessary to ensure quality control in the use of the trans-
action scan devices under this chapter and article five of the al coholic
beverage control |aw.

[7.] 9. No person operating a place of business wherein tobacco
products, herbal cigarettes, shisha or electronic cigarettes are sold or
offered for sale shall sell, permt to be sold, offer for sale or
di splay for sale any tobacco product, herbal cigarettes, shisha or elec-
tronic cigarettes in any manner, unless such products and cigarettes are
stored for sale (a) behind a counter in an area accessible only to the
per sonnel of such business, or (b) in a |locked container; provided,
however, such restriction shall not apply to tobacco businesses, as
defined in subdivision eight of section thirteen hundred ninety-nine-aa
of this article, and to places to which adm ssion is restricted to
persons ei ghteen years of age or ol der.

S 2. Section 1399-ee of the public health aw is anmended by adding a
new subdivision 7 to read as foll ows:
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7. | T SHALL BE AN AFFI RVATI VE DEFENSE TO ANY ADM NI STRATI VE ACTI ON
UNDER THI S SECTI ON THAT THE SALE WAS MADE TO AN I NDIVIDUAL WHO WAS OR
REASONABLY APPEARED TO BE AT LEAST FORTY YEARS OF AGE.

S 3. Section 65 of the alcoholic beverage control |aw is anended by
addi ng three new subdivisions 8 9 and 10 to read as follows:

8. I N ANY PROCEEDI NG PURSUANT TO SECTI ON ONE HUNDRED ElI GHTEEN OF THI' S
CHAPTER ARI SI NG FROM A VI OLATI ON OF SUBDI VI SION ONE OF THI' S SECTI ON, FOR
A LICENSEE LICENSED UNDER SECTION FI FTY-FOUR OR FI FTY-FOUR-A OF TH' S
CHAPTER, OR SECTI ON SI XTY-THREE OF THI S ARTICLE, | T SHALL BE AN AFFI RVA-
Tl VE DEFENSE THAT THE SALE WAS MADE TO A PERSON WVHO WAS OR REASONABLY
APPEARED TO BE AT LEAST FORTY YEARS OF AGE.

9. |IT SHALL BE THE RESPONSI BI LI TY OF ANY PERSON SEEKI NG TO PURCHASE
ALCOHOLI C BEVERAGES FROM A LI CENSEE LI CENSED UNDER SECTI ON FI FTY- FOUR OR
FI FTY- FOUR-A OF THI S CHAPTER, OR SECTI ON SI XTY-THREE OF THI S ARTICLE TO
PRESENT TO THE LI CENSEE OR AGENT OR EMPLOYEE OF SUCH LI CENSEE, PRI OR TO
PURCHASE, PHOTOGRAPHI C | DENTI FI CATION IN THE FORM OF: (A) A VALID DRI V-
ER S LICENSE OR NON DRIVER S | DENTI FI CATI ON CARD | SSUED BY THE COW S-
SI ONER OF MOTOR VEHI CLES, THE FEDERAL GOVERNMENT, ANY UNI TED STATES
TERRI TORY, COMMONWEALTH OR POSSESSI ON, THE DI STRICT OF COLUMBI A, A STATE
GOVERNVENT WTHIN THE UN TED STATES OR A PROVI NCl AL GOVERNMENT OF THE
DOM NI ON OF CANADA; OR (B) A VALI D PASSPORT | SSUED BY THE UNI TED STATES
GOVERNMVENT OR ANY OTHER COUNTRY; OR (C) AN | DENTI FI CATI ON CARD | SSUED BY
THE ARMED FORCES OF THE UNI TED STATES.

10. THE STATE LI QUOR AUTHORI TY SHALL, W THI N TEN DAYS OF THE DATE OF
BECOM NG AWARE OF A VIOLATION OF SUBDIVISION ONE OF TH'S SECTION,
PROVI DE THE LI CENSEE W TH WRI TTEN NOTI CE OF SUCH VI OLATI ON.

S 4. This act shall take effect immediately.



