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STATE OF NEW YORK

7046
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
April 30, 2013

Introduced by M of A LAVINE -- read once and referred to the Commttee
on Judiciary

AN ACT to amend the judiciary law and the nental hygiene law, in
relation to requiring a recent psychiatric evaluation of a petitioner
seeking relief fromfirearns disabilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (q) of subdivision 2 of section 212 of the judi-
ciary law, as anended by chapter 1 of the laws of 2013, is anmended to
read as foll ows:

(gq) (I) Adopt rules to require transmssion, to the crimnal justice
information services division of the federal bureau of investigation or
to the division of crimnal justice services, of the name and other
identifying information of each person who has a guardi an appoi nted for
hi m or her pursuant to any provision of state |aw, based on a determ -
nation that as a result of nmarked subnormal intelligence, nental
illness, incapacity, condition or disease, he or she lacks the nental
capacity to contract or nmanage his or her own affairs. Any such records
transmtted directly to the federal bureau of investigation nust al so be

transmtted to the division of <crimnal justice services, and any
records received by the division of crimnal justice services pursuant
to this paragraph may be checked against the statewide |I|icense and

record dat abase.

(1) ADOPT RULES TO ESTABLI SH A RELI EF FROM DI SABI LI TI ES PROGRAM FOR
THOSE | NDI VI DUALS WHO HAVE HAD GUARDI ANS APPO NTED FOR THEM AND WHO
WOULD OTHERW SE BE PRCHI Bl TED FROM PURCHASI NG OR PCOSSESSI NG FI REARMS AS
A RESULT OF TRANSM SSI ON OF | NFORVATI ON PURSUANT TO SUBPARAGRAPH (1) OF
TH'S PARAGRAPH. SUCH RULES SHALL REQUI RE SUBM SSI ON OF A RECENT PSYCH -
ATRI C EVALUATION OF THE PETITIONER FOR SUCH RELIEF BY A QUALIFIED
PSYCHI ATRI ST, UNLESS THE PETI TI ONER SUBM TS EVI DENCE DEMONSTRATI NG THAT
THE ORI G NAL DI SQUALI FI CATI ON WAS | SSUED I N ERROR.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 2. Subdivision (j) of section 7.09 of the nental hygiene Ilaw, as
anmended by chapter 1 of the laws of 2013, is amended to read as foll ows:

(j) (1) The conm ssioner, in cooperation with other applicable state
agencies, shall collect, retain or nodify data or records, and shal
transmt such data or records: (i) to the division of crimnal justice
services, or to the crimnal justice information services division of
the federal bureau of investigation, for the purposes of responding to
queries to the national instant crimnal background check system regard-
ing attenpts to purchase or otherw se take possession of firearns, as
defined in 18 USC 921(a)(3), in accordance with applicable federal |aws
or regulations, or (ii) to the division of crimnal justice services,
whi ch may re-disclose such data and records only for determ ni ng whet her
a |icense issued pursuant to section 400.00 of the penal |aw should be
deni ed, suspended or revoked, under subdivision el even of such section,
or for determ ning whether a person is no | onger permtted under federa
or state law to possess a firearm Such records, which may not be used
for any other purpose, shall include only nanes and other non-clinica
identifying informati on of persons who have been involuntarily comitted
to a hospital pursuant to article nine of this chapter, or section four
hundred two or subdivision two of section five hundred eight of the
correction law, or article seven hundred thirty or section 330.20 of the
crimnal procedure |law or sections 322.2 or 353.4 of the famly court
act, or to a secure treatnent facility pursuant to article ten of this
chapter.

(2) The commssioner shall establish wthin the office of nental
health an adm nistrative process to permt a person who has been or my
be disqualified from possessing such a firearm pursuant to 18 USC
922(4) (d) or who has been or nay be disqualified fromcontinuing to have
a license to carry, possess, repair, or dispose of a firearm under
section 400.00 of the penal |aw because such person was involuntarily
committed or civilly confined to a facility under the jurisdiction of
the conmi ssioner, to petition for relief fromthat disability where such
person's record and reputation are such that such person will not be
likely to act in a manner dangerous to public safety and where the
granting of the relief would not be contrary to public safety. The
comm ssioner shall promul gate regulations to establish the relief from
disabilities program which shall include, but not be limted to,
provi sions providing for: (i) an opportunity for a disqualified person
to petition for relief in witing; (ii) SUBM SSI ON OF A RECENT PSYCHI AT-
Rl C EVALUATI ON OF THE PETI TI ONER BY A QUALI FI ED PSYCHI ATRI ST, UNLESS THE
PETI TIONER SUBM TS EVI DENCE DEMONSTRATI NG THAT THE ORI G NAL DI SQUALI -
FI CATION WAS | SSUED IN ERROR; (Ill) the authority for the agency to
require that the petitioner undergo a clinical evaluation and risk
assessment; and [(iii)] (IV) a requirenent that the agency issue a deci-
sion in witing explaining the reasons for a denial or grant of relief.
The denial of a petition for relief fromdisabilities nay be revi ewed de
novo pursuant to the proceedings under article seventy-eight of the
civil practice law and rul es.

S 3. Subdivision (g) of section 13.09 of the nental hygiene Ilaw, as
anended by chapter 1 of the laws of 2013, is amended to read as foll ows:

(g) (1) The conm ssioner, in cooperation with other applicable state
agenci es, shall collect, retain or nodify data or records, and shal
transmt such data or records to: (i) the division of crimnal justice
services, or to the crimnal justice information services division of
the federal bureau of investigation, for the purposes of responding to
queries to the national instant crimnal background check system regard-
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ing attenpts to purchase or otherw se take possession of firearns, as
defined in 18 USC 921(a)(3), in accordance with applicable federal |aws
or regulations, or (ii) to the division of crimnal justice services,
for the purposes of determning whether a |icense issued pursuant to
section 400.00 of the penal |aw should be denied, suspended or revoked,
under subdivision eleven of such section, or for determ ning whether a
person is no longer permtted under federal or state law to possess a
firearm Such records shall include only nanes and other non-clinica
identifying informati on of persons who have had a guardi an appoi nted for
t hem pursuant to any provision of state |law, based on a determnation
that as a result of marked subnormal intelligence, nental illness, inca-
pacity, condition or disease, they lack the nental capacity to contract
or manage their own affairs, and persons who have been involuntarily
commtted to a facility pursuant to article fifteen of this chapter, or
article seven hundred thirty or section 330.20 of the crimnal procedure
| aw or sections 322.2 or 353.4 of the fam |y court act.

(2) The comm ssioner shall establish within the office for people with
devel opnental disabilities an adm nistrative process to permt a person
who has been or my be disqualified frompossessing such a firearm
pursuant to 18 USC 922(4)(d), or who has been or nmy be disqualified
from continuing to have a license to carry, possess, repair, or dispose
of a firearmunder section 400.00 of the penal |aw because such person
was involuntarily commtted or civilly confined to a facility under the
jurisdiction of the conm ssioner, to petition for relief fromthat disa-
bility where such person's record and reputation are such that such
person wll not be likely to act in a manner dangerous to public safety
and where the granting of the relief would not be contrary to public
safety. The comm ssioner shall pronul gate regulations to establish the
relief fromdisabilities program which shall include, but not be limt-
ed to, provisions providing for: (i) an opportunity for a disqualified
person to petition for relief inwiting; (ii) SUBM SSI ON OF A RECENT
PSYCHI ATRI C EVALUATI ON OF THE PETI TIONER BY A QUALI FI ED PSYCHI ATRI ST,
UNLESS THE PETI TI ONER SUBM TS EVI DENCE DEMONSTRATI NG THAT THE ORI Gl NAL
DI SQUALI FI CATION WAS I SSUED IN ERROR; (I111) the authority for the agency
to require that the petitioner undergo a clinical evaluation and risk
assessment; and [(iii)] (IV) a requirenent that the agency issue a deci-
sion in witing explaining the reasons for a denial or grant of relief.
The denial of a petition for relief fromdisabilities nay be revi ewed de
novo pursuant to the proceedings under article seventy-eight of the
civil practice law and rul es.

S 4. This act shall take effect on the first of January next succeed-
ing the date upon which it shall have becone a | aw



