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STATE OF NEW YORK

6953
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
April 25, 2013

Introduced by M of A HEVESI -- read once and referred to the Commttee
on Local Governnents

AN ACT to amend the general municipal law, in relation to install nent
contracts for the financing of technol ogy

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (b) of subdivision 1, paragraphs (c) and (d) of
subdi vi sion 2, paragraph (a) of subdivision 3, paragraph (a) of subdivi-
sion 4, paragraphs (a) and (b) of subdivision 5 and paragraphs (a) and
(b) of subdivision 6 of section 109-b of the general nunicipal |aw, as
anended by chapter 258 of the laws of 1994, are anended to read as
fol | ows:

(b) "Installnment purchase contract” shall nean any |ease purchase
agreenent, installnment sales agreenment or other simlar agreenent
providing for periodic paynents between a corporation, person or other
entity and a political subdivision which has as its purpose the financ-
i ng of equi pment, machinery, TECHNOLOGY or apparat us.

(c) Subject to the provisions of subdivision five of this section,
where the financing of equi pnent, nmachinery, TECHNOLOGY or apparatus
pursuant to an installnent purchase contract is to be provided by agency
certificates of participation, the governing board of a political subdi-
vision shall adopt a resolution authorizing the witten contract with
the agency setting forth the rights and liabilities of the agency and
the political subdivision as provided for in section twenty-four hundred
thirty-five-a of the public authorities |aw.

(d) The term of such installnent purchase contract, including al
renewal s thereof, shall not exceed the period of probable usefulness
prescri bed by section 11.00 of the local finance |aw for the equi prment,
machi nery, TECHNOLOGY or apparatus being financed under the install nent
pur chase contract.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(a) Installnent purchase contracts for equi pnent, machi nery, TECHNOLO
GY or apparatus shall constitute purchase contracts for public bidding
pur poses and shall be subject to public bidding requirenents to the
extent applicable by |law For purposes of determ ning whether the cost
of the equipnent, nmachi nery, TECHNOLOGY or apparatus exceeds the none-
tary threshold fixed in section one hundred three of this article, the
cost of the equi pnent, machi nery, TECHNOLOGY or apparatus, exclusive of
the cost of financing, shall be considered. |If the equipnent, machinery,
TECHNOLOGY or apparatus is to be financed by a party other than the
party submitting the bid, the bid specifications may provide that the
political subdivision nay assign its right to purchase to a third party
wi thout the necessity of approval by the other party to the contract.
Not hi ng herein shall preclude a political subdivision from advertising
for bids in the alternative with and wi thout financing.

(a) The proceeds of certificates of participation executed and deliv-
ered in connection with the install ment purchase contract nade pursuant
to this section, 1in addition to being applied towards the cost of the
equi pnent, machi nery, TECHNOLOGY or apparatus, may al so be used for the
establ i shnent of reserve funds to secure such certificates, the cost or
premumof |etters of credit, insurance or other credit enhancenents,
the costs of bond counsel, a financial advisor, underwiter, trustees
and payi ng agent, and other actual and necessary expenses directly
related to the issuance of such certificates. The foregoing shall not be
construed to authorize the wuse of such proceeds for the paynent of
personal service expenses of the political subdivision. Were agency
certificates are executed and delivered, proceeds nay be used for
paynment by the political subdivision of the expenses incurred by the
agency 1in connection wth the execution and delivery and sale of such
certificates.

(a) If an authorization for the issuance of obligations to finance the
equi pnent, machi nery, TECHNOLOGY or apparatus woul d have been required
by law to be subject to a pernmissive or nandatory referendum then the
authorization to enter into an install nent purchase contract shall be
subject to a perm ssive or mandatory referendum as the case may be, in
the sane manner as provided for such referendum on the issuance of obli-
gati ons.

(b) If the authorization for the issuance of obligations to finance
the equipnent, nachinery, TECHNOLOGY or apparatus would have been
required by law to be subject to: (i) a certain supermajority vote of
t he governing board, (ii) a nmandatory or perm ssive referendum or (iii)
both, then the authorization to enter into an installnment purchase
contract for equi pnent, machinery, TECHNOLOGY or apparatus shall be
subject to such vote, referendumor such referendum and vote, as the
case nay be, in the same manner as provided for such vote and/or refer-
endum on the issuance of obligations.

(a) Installnment purchase contracts nade pursuant to this section,
together with any certificates of participation executed and delivered
or caused to be executed and delivered in connection therewith, shal
not constitute or create indebtedness of the state or a political subdi-
vi sion for purposes of article seven or eight of the state constitution
or section 20.00 of the local finance |aw, nor shall they constitute a
contractual obligation in excess of the amounts appropriated therefor.
Neither the state nor a political subdivision has any continuing | ega
or noral obligation to appropriate noney for said paynents or other
obl i gations due under the installnent purchase contract. No install nment
purchase contract shall contain any provision which, in the event of
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non- appropriation, precludes a political subdivision fromacquiring
equi pnent, machi nery, TECHNOLOGY or apparatus for the same or sinlar
pur pose as the equi pnent, machi nery, TECHNOLOGY or apparatus included in
the installnment purchase contract for a period of nore than sixty days
fromthe date of expiration, termnation or cancellation of such
contract, provided, however, that in no case shall an install nment
pur chase contract contain any provision which would preclude a politica
subdi vision fromperform ng any statutorily or constitutionally required
duties or functions, or require the political subdivision to pay |Iliqui-
dat ed damages.

(b) In the case of the failure to appropriate, the sole security,
apart fromany security provided by a credit enhancenent, for any
remai ni ng periodic paynents shall be the equi pment, machinery, TECHNOLO
GY or apparatus subject to the installnent purchase contract, and if
certificates of participation are executed and delivered or caused to be
executed and delivered, reserve funds, if any, or any remaini ng proceeds
fromcertificates executed and delivered by or on behalf of the poli-
tical subdivision. Any installnent purchase contract or any agreenent
for the execution and delivery of certificates of participation to fund
an installnment purchase contract my provide that the install nment
purchase contract or certificates of participation are secured by the
underlying equipnent, nmachinery, TECHNOLOGY or apparatus and that, in
the event the political subdivision fails to appropriate funds suffi-
cient for paynents required under the contract, the financed equi pnent,
machi nery, TECHNOLOGY or apparatus may be sold on behalf of the holders
of the «certificates or other person entitled to receive paynents under
the install nent purchase contract, provided that any excess proceeds
from such a sale, after deduction for and paynent of fees, expenses and
any taxes levied on the sale, and distribution to the holders of the
certificates in the amount of the face value of the certificates plus
accrued interest shall be paid to the political subdivision.

S 2. This act shall take effect on the sixtieth day after it shal
have beconme a Ilaw, provided, however, that the amendnments to section
109-b of the general rmunicipal |aw nade by section one of this act shal
not affect the repeal of such section and shall be deened repeal ed ther-
ew t h.



