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STATE OF NEW YORK

6872
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
April 23, 2013

Introduced by M of A ROSA -- read once and referred to the Commttee
on Codes

AN ACT to anend the penal law and the <crimnal procedure law, in
relation to creating the crimes of electronic stal king, and addi ng
el ectronic stal king to designated offenses for eavesdropping warrants
and to anend the correction law, in relation to including a conviction
of electronic stalking wunder the requirenents of the sex offender
regi stration act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 120.40 of the penal law is anmended by adding two
new subdi visions 6 and 7 to read as foll ows:

6. "ELECTRONIC COVMUNI CATI ON' SHALL MEAN ANY TRANSFER OF SIGNS,
SI GNALS, WRITINGS, | MAGES, SOUNDS, DATA, OR I NTELLI GENCE OF ANY NATURE
TRANSM TTED IN WHOLE OR IN PART BY A WRE, RAD O  ELECTROMAGNETI C,
PHOTO- ELECTRONIC, OR PHOTO OPTI CAL SYSTEM  ELECTRONIC COVMUNI CATI ON
I NCLUDES, BUT IS NOT LIMTED TO, THE TRANSFER OF THAT COVMJNI CATI ON
THROUGH THE | NTERNET.

7. "PERSONAL | DENTIFYI NG | NFORVATI ON' SHALL MEAN A PERSON S NAME,
ADDRESS, TELEPHONE NUMBER, DATE OF BI RTH, DRI VER S LI CENSE NUMBER, MOTOR
VEHI CLE LI CENSE PLATE NUMBER, SOCI AL SECURI TY NUMBER, PLACE OF EMPLOY-
MENT, SCHOOL, MOTHER S MAI DEN NAME, | MAGE, OR SCHEDULE OF DAI LY ACTI V-
| TI ES.

S 2. Subdivision 4 of section 120.55 of the penal |law, as anended by
chapter 598 of the laws of 2003, is amended to read as foll ows:

4. Being twenty-one years of age or older, repeatedly follows a person
under the age of fourteen or engages in a course of conduct or repeated-
ly commits acts over a period of tinme intentionally placing or attenpt-
ing to place such person who is under the age of fourteen in reasonable
fear of physical injury, serious physical injury [or], death, OR BECOV

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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I NG THE VI CTI M OF A SEX OFFENSE AS DEFI NED I N ARTI CLE ONE HUNDRED THI RTY
OF THI'S TITLE;, or

S 3. The penal lawis anended by adding three new sections 120. 61,
120. 62 and 120.63 to read as foll ows:

S 120. 61 ELECTRONI C STALKI NG I N THE THI RD DEGREE.

A PERSON | S GUILTY OF ELECTRONI C STALKING IN THE THI RD DEGREE WHEN HE
OR SHE, | NTENTI ONALLY AND FOR NO LEG TI MATE PURPOSE, MAKES AN ELECTRONI C
COVMUNI CATI ON THAT | NCLUDES PERSONAL | DENTI FYI NG | NFORMATI ON  CONCERNI NG
A SPECI FI C PERSON AND KNOWS OR REASONABLY SHOULD KNOW THAT SUCH COMMUNI -
CATION | S LIKELY TO CAUSE SUCH PERSON TO REASONABLY FEAR THE DEATH,
SERI QUS PHYSI CAL | NJURY, PHYSI CAL | NJURY, KIDNAPPI NG OR UNLAWUL | MPRI -
SONMENT OF SUCH PERSON OR ANOTHER PERSON;, THE COW SSI ON OF A SEX
OFFENSE AS DEFI NED I N ARTI CLE ONE HUNDRED THI RTY OF THIS TITLE AGAI NST
SUCH PERSON OR ANOTHER PERSON;, OR THE COWM SSI ON OF THE CRIMES OF CRI M -
NAL TRESPASS OR BURGLARY.

ELECTRONI C STALKING IN THE THI RD DEGREE | S A CLASS E FELONY.

S 120. 62 ELECTRONI C STALKI NG | N THE SECOND DEGREE.

A PERSON | S GUILTY OF ELECTRONI C STALKI NG I N THE SECOND DEGREE WHEN HE
OR SHE, | NTENTI ONALLY AND FOR NO LEG TI MATE PURPOSE, MAKES AN ELECTRONI C
COVMUNI CATI ON THAT | NCLUDES PERSONAL | DENTI FYI NG | NFORMATI ON CONCERNI NG
A SPECI FI C PERSON AND KNOWS OR REASONABLY SHOULD KNOW THAT SUCH COMMUNI -
CATION | S LIKELY TO CAUSE SUCH PERSON TO REASONABLY FEAR THE DEATH,
SERI QUS PHYSI CAL | NJURY, PHYSI CAL | NJURY, KIDNAPPI NG OR UNLAWUL | MPRI -
SONMENT OF SUCH PERSON OR ANOTHER PERSON, THE COW SSI ON OF A SEX
OFFENSE AS DEFI NED I N ARTI CLE ONE HUNDRED THI RTY OF THIS TITLE AGAI NST
SUCH PERSON OR ANOTHER PERSON;, OR THE COWM SSI ON OF THE CRIMES OF CRI M -
NAL TRESPASS OR BURGLARY, AND:

1. SUCH COMMUNI CATI ON FACI LI TATES THE COW SSI ON OR ATTEMPTED COWM S-
SION OF A CRIME OTHER THAN A CLASS A, B OR C FELONY AND SUCH CRIME OR
ATTEMPTED CRI ME ACTUALLY OCCURS; OR

2. SUCH COMMUNI CATI ON | NVOLVES THE DI SSEM NATI ON OF PERSONAL | DENTI FY-
| NG | NFORMATI ON CONCERNI NG A PERSON UNDER THE AGE OF ElI GHTEEN AND THE
ACTOR | S EI GHTEEN YEARS OLD OR MORE; OR

3. SUCH COMMUNI CATI ON | NVOLVES THE DI SSEM NATI ON OF PERSONAL | DENTI FY-
| NG | NFORVATI ON CONCERNI NG A PERSON WHO | S A PUBLI C SERVANT AS DEFI NED
I N SUBDI VI SI ON FI FTEEN OF SECTI ON 10.00 OF THI S CHAPTER AND THE | NFORVA-
TION 1S COVWUNI CATED BECAUSE OF THE PERSON S PCSI TI ON AS A PUBLI C SERV-
ANT; OR

4. HE OR SHE DOES SO BY KNOWNGLY ASSUM NG THE |IDENTITY OF SUCH
SPECI FIC PERSON BY PRESENTING H MSELF OR HERSELF AS THAT SPECI FI C
PERSON, OR BY ACTI NG AS THAT SPECI FI C PERSON, OR BY USI NG PERSONAL | DEN-
TI FYI NG | NFORMATI ON OF THAT SPECI FI C PERSON.

ELECTRONI C STALKI NG I N THE SECOND DEGREE |S A CLASS D FELONY.

S 120. 63 ELECTRONI C STALKI NG I N THE FI RST DEGREE.

A PERSON | S GUILTY OF ELECTRONI C STALKING IN THE FI RST DEGREE WHEN HE
OR SHE, | NTENTI ONALLY AND FOR NO LEG TI MATE PURPOSE, MAKES AN ELECTRONI C
COVMUNI CATI ON THAT | NCLUDES PERSONAL | DENTI FYI NG | NFORMATI ON CONCERNI NG
A SPECI FI C PERSON AND KNOWS OR REASONABLY SHOULD KNOW THAT SUCH COMMUNI -
CATION | S LIKELY TO CAUSE SUCH PERSON TO REASONABLY FEAR THE DEATH,
SERI QUS PHYSI CAL | NJURY, PHYSI CAL | NJURY, KIDNAPPI NG OR UNLAWUL | MPRI -
SONMVENT OF SUCH PERSON OR ANOTHER PERSON, THE COW SSI ON OF A SEX
OFFENSE AS DEFI NED I N ARTI CLE ONE HUNDRED THI RTY OF THIS TITLE AGAI NST
SUCH PERSON OR ANOTHER PERSON;, OR THE COWM SSI ON OF THE CRIMES OF CRI M -
NAL TRESPASS OR BURGLARY; AND SUCH COVMUNI CATI ON FACI LI TATES THE COWM S-
SION OR ATTEMPTED COWM SSION OF A CLASS A, B OR C FELONY AND SUCH CRI ME
OR ATTEMPTED CRI ME ACTUALLY OCCURS.
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ELECTRONI C STALKING IN THE FI RST DEGREE | S A CLASS C FELONY.

S 4. Paragraph (p) of subdivision 8 of section 700.05 of the crimna
procedure | aw, as added by chapter 635 of the aws of 1999, is anended
to read as foll ows:

(p) Stalking in the second degree as defined in section 120.55 of the
penal law, [and] stalking in the first degree as defined in section
120.60 of the penal Jlaw, ELECTRONIC STALKING IN THE TH RD DEGREE AS
DEFI NED | N SECTI ON 120. 61 OF THE PENAL LAW ELECTRONI C STALKING IN THE
SECOND DEGREE AS DEFINED I N SECTION 120.62 OF THE PENAL LAW AND ELEC
TRONI C STALKING I N THE FI RST DEGREE AS DEFI NED I N SECTI ON 120. 63 OF THE
PENAL LAW

S 5. Subdivision 8 of section 700.05 of the crimnal procedure lawis
anmended by addi ng a new paragraph (u) to read as foll ows:

(U) DI SSEM NATI NG | NDECENT MATERI AL TO M NORS I N THE FI RST DEGREE AS
DEFINED | N SECTION 235.22 OF THE PENAL LAW USE OF A CHI LD IN A SEXUAL
PERFORMANCE AS DEFI NED | N SECTI ON 263. 05 OF THE PENAL LAW PROMOTI NG AN
OBSCENE SEXUAL PERFORMANCE BY A CHI LD AS DEFI NED I N SECTI ON 263.10 OF
THE PENAL LAW POSSESSI NG AN OBSCENE SEXUAL PERFORMANCE BY A CHI LD AS
DEFI NED | N SECTION 263.11 OF THE PENAL LAW PROMOTI NG A SEXUAL PERFORM
ANCE BY A CHI LD AS DEFINED IN SECTION 263.15 OF THE PENAL LAW AND
POSSESSI NG A SEXUAL PERFORMANCE BY A CHI LD AS DEFI NED I N SECTI ON 263. 16
OF THE PENAL LAW

S 6. Paragraphs (b) and (c) of subdivision 1 of section 70.02 of the
penal |aw, as anmended by chapter 1 of the laws of 2013, are anmended to
read as foll ows:

(b) Cass Cviolent felony offenses: an attenpt to conmt any of the
class B felonies set forth in paragraph (a) of this subdivision; aggra-
vated crimnally negligent hom cide as defined in section 125.11, aggra-
vat ed mansl aughter in the second degree as defined in section 125.21,
aggravated sexual abuse in the second degree as defined in section
130. 67, assault on a peace officer, police officer, fireman or energency
nmedi cal services professional as defined in section 120.08, assault on a
judge as defined in section 120.09, gang assault in the second degree as
defined in section 120.06, ELECTRONI C STALKING IN THE FIRST DEGREE AS
DEFI NED | N SECTION 120.63, strangulation in the first degree as defined
in section 121.13, burglary in the second degree as defined in section
140. 25, robbery in the second degree as defined in section 160.10, crim
i nal possession of a weapon in the second degree as defined in section
265.03, crimnal use of a firearmin the second degree as defined in
section 265.08, <crimnal sale of a firearmin the second degree as
defined in section 265.12, crinmnal sale of a firearmwth the aid of a
m nor as defined in section 265.14, aggravated crim nal possession of a
weapon as defined in section 265.19, soliciting or providing support for
an act of terrorismin the first degree as defined in section 490.15,
hi nderi ng prosecution of terrorismin the second degree as defined in
section 490.30, and crimnal possession of a chem cal weapon or biol og-
i cal weapon in the third degree as defined in section 490. 37.

(c) dass Duviolent felony offenses: an attenpt to commt any of the
class C felonies set forth in paragraph (b); reckless assault of a child
as defined in section 120.02, assault in the second degree as defined in
section 120.05, nenacing a police officer or peace officer as defined in
section 120.18, stalking in the first degree, as defined in subdivision
one of section 120.60, ELECTRONIC STALKING IN THE FI RST DEGREE AS
DEFI NED I N SECTI ON 120. 63, strangulation in the second degree as defined
in section 121.12, rape in the second degree as defined in section
130.30, crimnal sexual act in the second degree as defined in section
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130. 45, sexual abuse in the first degree as defined in section 130. 65,
course of sexual conduct against a child in the second degree as defined
in section 130.80, aggravated sexual abuse in the third degree as
defined in section 130.66, facilitating a sex offense with a controlled
substance as defined in section 130.90, crimnal possession of a weapon
in the third degree as defined in subdivision five, six, seven, eight,
nine or ten of section 265.02, crimnal sale of a firearmin the third
degree as defined in section 265.11, intimdating a victimor witness in
the second degree as defined in section 215.16, soliciting or providing
support for an act of terrorismin the second degree as defined in
section 490.10, and nmking a terroristic threat as defined in section
490. 20, falsely reporting an incident in the first degree as defined in
section 240.60, placing a fal se bonb or hazardous substance in the first
degree as defined in section 240.62, placing a fal se bonb or hazardous
substance in a sports stadiumor arena, nmass transportation facility or
encl osed shopping mall as defined in section 240.63, and aggravated
unperm tted use of indoor pyrotechnics in the first degree as defined in
section 405. 18.

S 7. Subparagraph (iii) of paragraph (d) and paragraph (e) of subdivi-
sion 2 of section 168-a of the correction |aw, subparagraph (iii) of
paragraph (d) as anended by chapter 232 of the |laws of 2008 and para-
graph (e) as anended by chapter 513 of the |aws of 2011, are anended and
a new paragraph (f) is added to read as foll ows:

(ii1) any of the provisions of 18 U S. C 2251, 18 U S. C  2251A, 18
USC 2252, 18 U S C 2252A, 18 U S.C. 2260, 18 U S.C. 2422(b), 18
U S. . C 2423, or 18 U S.C 2425, provided that the el enents of such crine
of conviction are substantially the sane as those which are a part of
such offense as of the date on which this subparagraph takes effect[.];
OR

(e) a conviction of or a conviction for an attenpt to conmt any of
the provisions of subdivision two, three or four of section 250.45 of
the penal |aw, unless upon notion by the defendant, the trial court,
having regard to the nature and circunstances of the crinme and to the
hi story and character of the defendant, is of the opinion that registra-
tion woul d be unduly harsh and inappropriate[.]; OR

(F) A CONVICTI ON FOR ANY OF THE PROVI SI ONS DEFI NED I N SECTI ONS 120. 61
120. 62, OR 120.63 OF THE PENAL LAW UNLESS UPON MOTI ON BY THE DEFENDANT,
THE TRI AL COURT, HAVI NG REGARD TO THE NATURE AND Cl RCUMSTANCES OF THE
CRI ME AND TO THE HI STORY AND CHARACTER OF THE DEFENDANT, IS OF THE OPI N-
| ON THAT REG STRATI ON WOULD BE UNDULY HARSH AND | NAPPROPRI ATE.

S 8. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw



