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AN ACT to amend the crimnal procedure law, in relation to increasing
the availability of professionals to performevaluations regarding a
defendant's fitness to proceed to trial in a crimnal proceeding

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 730.10 of the crimnal procedure |aw, subdivision 2
as anmended by chapter 566 of the |aws of 1994, subdivisions 3 and 4 as
anmended by chapter 440 of the laws of 1987, subdivision 5 as anended by
chapter 435 of the laws of 1976, subdivisions 6 and 7 as renunbered by
chapter 629 of the laws of 1974, subdivision 8 as separately anended by
chapters 615 and 629 of the laws of 1974 and subdivision 9 as added by
section 1 of part Q of chapter 56 of the |aws of 2012, is anended to
read as follows:

S 730.10 Fitness to proceed; definitions.

As used in this article, the following terms have the followi ng nean-
i ngs:

1. "Incapacitated person" neans a defendant who as a result of nental
[di sease] |LLNESS or [defect] DEVELOPMENTAL DI SABI LI TY | acks capacity to
under stand t he proceedi ngs against him OR HER or to assist in his OR HER
own def ense.

2. "Order of examination” means an order issued to an appropriate
director by a crimnal court wherein a crimnal action is pending
agai nst a defendant, or by a famly court pursuant to section 322.1 of
the famly court act wherein a juvenil e delinquency proceeding is pend-
ing against a juvenile, directing that such person be exam ned for the
pur pose of determining if he OR SHE is an incapacitated person.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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3. "Conm ssioner" neans the state comm ssioner of THE OFFI CE OF nent al
health or the state comm ssioner of [nental retardation and] devel op-
mental disabilities.

4. "Director” nmneans (a) the director of a state hospital operated by
the office of nmental health or the director of a developnental center
operated by the office [of nental retardation and] FOR PEOPLE W TH
devel opnental disabilities, or (b) the director of a hospital operated
by any |l|ocal governnent of the state that has been certified by the
commi ssi oner as having adequate facilities to examne a defendant to
determine if he OR SHE is an incapacitated person, or (c) the director
of conmunity [nental health] services UNDER ARTICLE FORTY-ONE OF THE
MENTAL HYd ENE LAW

5. "Qualified psychiatrist" nmeans a physician LI CENSED UNDER ARTI CLE
ONE HUNDRED THI RTY- ONE OF THE EDUCATI ON LAW who:

(a) is a diplomate of the Anerican board of psychiatry and neurol ogy
or is eligible to be certified by that board; or,

(b) is certified by the American osteopathic board of neurol ogy and
psychiatry or is eligible to be certified by that board.

6. "[Certified psychologist] PSYCHOLOG ST* neans a person who is
[registered] LICENSED as a [certified] psychol ogi st under article one
hundred fifty-three of the education |aw.

7. "LICENSED CLI NI CAL SOCI AL WORKER' MEANS A PERSON WHO IS LI CENSED AS
A LI CENSED CLI NI CAL SOCI AL WORKER UNDER ARTI CLE ONE HUNDRED FI FTY- FOUR
OF THE EDUCATI ON LAW

8. "QUALI FI ED NURSE PRACTI TI ONER' MEANS A PERSON WHO IS CERTI FI ED AS A
NURSE PRACTI TI ONER UNDER ARTI CLE ONE HUNDRED THI RTY- NI NE OF THE EDUCA-
TION LAWW THI N THE SPECI ALTY AREA OF PSYCHI ATRY

9. "Psychiatric exam ner" means a qualified psychiatrist [or a certi-
fied], A psychologist, A LICENSED CLI NI CAL SOCI AL WORKER OR A QUALI FI ED
NURSE PRACTI TI ONER who has been designated by a director to exanmine a
def endant pursuant to an order of exam nation.

[8.] 10. "Examination report” nmeans a report nmade by a psychiatric
exam ner wherein he OR SHE sets forth [his] SUCH EXxAMNER S opinion as
to whether the defendant is or 1is not an incapacitated person, the
nature and extent of [his] THE exami nation and, if [he] THE EXAM NER
finds that the defendant is an incapacitated person, [his] SUCH EXAM N
ER S di agnosis and prognosis and a detailed statenment of the reasons for
[ his] SUCH opi nion by nmaking particular reference to those aspects of
t he proceedi ngs wherein the defendant |acks capacity to understand or to
assist in his OR HER own defense. The state adm nistrator and the
commi ssioner must jointly adopt the formof the exam nation report; and
the state administrator shall prescribe the nunber of copies thereof
that nmust be submitted to the court by the director

[9.] 11. "Appropriate institution"” neans: (a) a hospital operated by
the office of nental health or a devel opnental center operated by the
of fice for people with devel opnental disabilities; or (b) a hospital
licensed by the departnent of health which operates a psychiatric unit
licensed by the office of nmental health, as determined by the conmm s-
sioner provided, however, that any such hospital that is not operated by
the state shall qualify as an "appropriate institution"” only pursuant to
the terns of an agreenent between the comm ssioner and the hospital.
Nothing in this article shall be construed as requiring a hospital to
consent to providing care and treatnent to an incapacitated person at
such hospit al

S 2. Section 730.20 of the crimnal procedure |aw, subdivisions 1 and
5 as anended by chapter 693 of the |laws of 1989 and subdivision 7 as
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anended by chapter 692 of the laws of 1972, is anended to read as
fol | ows:
S 730.20 Fitness to proceed; generally.

1. The appropriate director to whoma crimnal court issues an order

of exam nation nmust be determned in accordance wth rules jointly
adopted by the judicial conference and the conm ssioner. Upon receipt
of an exam nation order, the director nust designate two qualified
psychiatric examners, of whom he OR SHE nay be one, to exanine the
defendant to determne if he OR SHE is an incapacitated person. In
conducting their exam nation, the psychiatric exam ners nay enpl oy any
nmet hod which is accepted by the medical profession for the exam nation
of persons alleged to be nentally ill or [nmentally defective] DEVELOP-
MENTALLY DI SABLED. The court nmy authorize a psychiatrist [or],
psychol ogi st, LI CENSED CLI Nl CAL SOCI AL WORKER OR QUALI FI ED NURSE PRACTI -
TIONER retai ned by the defendant to be present at such exani nation.

2. \Wien the defendant is not in custody at the tinme a court issues an
order of exam nation, because he OR SHE was theretofore rel eased on bai
or on his OR HER own recogni zance, the court may direct that the exam
i nati on be conducted on an out-patient basis, and at such tinme and pl ace
as the director shall designate. |[|f, however, the director informs the
court that hospital confinenent of the defendant is necessary for an
effective exam nation, the court may direct that the defendant be
confined in a hospital designated by the director until the exam nation
is conpl et ed.

3. Wien the defendant is in custody at the time a court issues an
order of exam nation, the exam nation nust be conducted at the place
where the defendant is being held in custody. |f, however, the director
deternmi nes that hospital confinenent of the defendant is necessary for
an effective examnation, the sheriff nust deliver the defendant to a
hospi tal designated by the director and hold [hinml THE DEFENDANT in
custody therein, under sufficient guard, wuntil the examnation is
conpl et ed.

4. Hospital confinement under subdivisions two and three shall be for
a period not exceeding thirty days, except that, upon application of the
director, the court may authorize confinenent for an additional period
not exceeding thirty days if it is satisfied that a |longer period is
necessary to conpl ete the exani nation. During the period of hospital
confinenent, the physician in charge of the hospital may adm nister or
cause to be adnministered to the defendant such enmergency psychiatric,
medi cal or other therapeutic treatnent as in his OR HER judgnent shoul d
be adm ni st ered.

5. Each psychiatric examner, after he OR SHE has conpleted his OR
HER exam nation of the defendant, nust pronptly prepare an exam nation
report and submt it to the director. |If the psychiatric examners are
not unaninmous in their opinion as to whether the defendant is or is not
an incapacitated person, the director nust designate another qualified
psychiatric examner to exam ne the defendant to determne if he OR SHE
I's an incapacitated person. Upon receipt of the examnation reports,
the director nust submt them to the court that issued the order of
exam nation. The court must furnish a copy of the reports to counse
for the defendant and to the district attorney.

6. When a defendant is subjected to exam nation pursuant to an order
i ssued by a crimnal court in accordance with this article, any state-
ment made by [hinm SUCH DEFENDANT for the purpose of the exam nation or
treatment shall be inadm ssible in evidence against [him SUCH DEFENDANT
in any crimnal action on any issue other than that of his OR HER nental
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condition, but such statenent is adm ssible upon that issue whether or
not it would otherwi se be deened a privileged comuni cati on.

7. A psychiatric exanminer is entitled to his OR HER reasonabl e trav-
el i ng expenses, a fee of fifty dollars for each exam nation of a defend-
ant and a fee of fifty dollars for each appearance at a court hearing or
trial but not exceeding two hundred dollars in fees for exam nation and
testinmony in any one case; except that if such psychiatric exam ner be
an enpl oyee of the state of New York he OR SHE shall be entitled only to
reasonabl e travel i ng expenses, unless such psychiatric exam ner nakes
the exam nation or appears at a court hearing or trial outside his OR
HER hours of state enploynment in a county in which the director of
community [nmental health] services certifies to the fiscal officer ther-
eof that there 1is a shortage of qualified [psychiatrists] PSYCH ATRI C
EXAM NERS avai | abl e to conduct exam nations under the crimnal procedure
law i n such county, in which event he OR SHE shall be entitled to the
foregoi ng fees and reasonabl e travel i ng expenses. Such fees and travel -
ing expenses and the costs of sending a defendant to another place of
detention or to a hospital for exam nation, of his OR HER nmaintenance
therein and of returning [him SUCH DEFENDANT shall, when approved by
the court, be a charge of the county in which the defendant 1is being
tried.

S 3. Subdivision 1 of section 730.30 of the crimnal procedure lawis
amended to read as foll ows:

1. At any tine after a defendant is arraigned wupon an accusatory
instrument other than a felony conplaint and before the inposition of
sentence, or at any tinme after a defendant is arraigned upon a felony
conpl aint and before he OR SHE is held for the action of the grand jury,
the court wherein the crinmnal action is pending nust issue an order of
exam nation when it is of the opinion that the defendant nmay be an inca-
pacitated person.

S 4. Subdivision 5 of section 730.40 of the crimnal procedure law is
amended to read as foll ows:

5. Wien an indictnent is tinely filed agai nst the defendant after the
i ssuance of a tenporary order of observation or after the expiration of
the period prescribed in such order, the superior court in which such
indictment is filed nust direct the sheriff to take custody of the
defendant at the institution in which he OR SHE is confined and bring
hi m OR HER before the court for arraignment upon the indictnent. After
the defendant is arraigned upon the indictnment, such tenporary order of
observation or any order issued pursuant to the nmental hygiene | aw after
the expiration of the period prescribed in the tenporary order of obser-
vation shall be deened nullified. Notw thstanding any other provision of
law, an indictnent filed in a superior court against a defendant for a
crime charged in the felony conplaint is not tinely for the purpose of
this subdivision if it is filed nore than six nonths after the expira-
tion of the period prescribed in a tenporary order of observation issued
by a local crimnal court wherein such felony conpl aint was pendi ng. An
untimely indictnment nust be dism ssed by the superior court unless such
court is satisfied that there was good cause for the delay in filing
such indictnment.

S 5. Subdivisions 2, 3, 4 and 5 of section 730.50 of the crimna
procedure |aw, subdivision 2 as anended by chapter 789 of the | aws of
1985 and subdivision 5 as anended by chapter 629 of the laws of 1974,
are amended to read as foll ows:

2. \Wien a defendant is in the custody of the comm ssioner inmediately
prior to the expiration of the period prescribed in a tenporary order of
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comm tment and the superintendent of the institution wherein the defend-
ant is confined is of the opinion that the defendant continues to be an
i ncapaci tated person, such superintendent nust apply to the court that
i ssued such order for an order of retention. Such application nust be
made within sixty days prior to the expiration of such period on forns
that have been jointly adopted by the judicial conference and the
conmmi ssi oner. The superintendent must give witten notice of the appli-
cation to the defendant and to the nmental hygi ene | egal service. Upon
recei pt of such application, the court may, on its own notion, conduct a
hearing to determ ne the issue of capacity, and it nust conduct such
hearing if a demand therefor is nmade by the defendant or the nental
hygi ene | egal service within ten days fromthe date that notice of the
application was given them |f, at the conclusion of a hearing conducted
pursuant to this subdivision, the court is satisfied that the defendant
I's no |longer an incapacitated person, the crimnal action against him
must proceed. |If it is satisfied that the defendant continues to be an
i ncapaci tated person, or if no denmand for a hearing is nade, the court
nmust adj udi cate him OR HER AS an i ncapacitated person and nust issue an
order of retention which shall authorize continued custody of the
def endant by the comm ssioner for a period not to exceed one year.

3. Wien a defendant is in the custody of the comm ssioner inmmediately
prior to the expiration of the period prescribed in the first order of
retention, the procedure set forth in subdivision two OF TH S SECTI ON
shall govern the application for and the issuance of any subsequent
order of retention, except that any subsequent orders of retention nust
be for periods not to exceed two years each; provided, however, that the
aggregate of the periods prescribed in the tenporary order of commt-
ment, the first order of retention and all subsequent orders of
retention nmust not exceed two-thirds of the authorized maxi mum term of
i mprisonment for the highest class felony charged in the indictment or
for the highest class felony of which he OR SHE was convi ct ed.

4. When a defendant is in the custody of the comm ssioner at the expi-
ration of the authorized period prescribed in the last order of
retention, the crimnal action pending against himOR HER in the superi -
or court that issued such order shall termnate for all purposes, and
t he conm ssioner nust pronptly certify to such court and to the appro-
priate district attorney that the defendant was in his OR HER custody on
such expiration date. Upon recei pt of such certification, the court rmnust
dismiss the indictnment, and such dismssal constitutes a bar to any
further prosecution of the charge or charges contained in such indict-
ment .

5. Wien, on the effective date of this subdivision, any defendant
remai ns in the custody of the comm ssioner pursuant to an order issued
under forner code of crimnal procedure section six hundred sixty-two-Db,
the superintendent or director of the institution where such defendant
is confined shall, if he OR SHE believes that the defendant continues to
be an i ncapacitated person, apply forthwith to a court of record in the
county where the institution is located for an order of retention. The
procedures for obtaining any order pursuant to this subdivision shall be
I n accordance with the provisions of subdivisions two, three and four of
this section, except that the period of retention pursuant to the first
order obtained under this subdivision shall be for not nore than one
year and any subsequent orders of retention nust be for periods not to
exceed two years each; provided, however, that the aggregate of the tine
spent in the custody of the comm ssioner pursuant to any order issued in
accordance with the provisions of fornmer code of crimnal procedure
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section six hundred sixty-two-b and the periods prescribed by the first
order obtained under this subdivision and all subsequent orders of
retention nmust not exceed two-thirds of the authorized maxi mum term of
i mprisonment for the highest class felony charged in the indictment or
t he hi ghest class felony of which he OR SHE was convi ct ed.

S 6. Section 730.60 of the crimnal procedure |law, subdivisions 1 and
3 as anended by chapter 231 of the Iaws of 2008, subdivision 2 as
anended by chapter 57 of the laws of 1984, subdivisions 4 and 5 as
renunbered by chapter 629 of the |aws of 1974, subdivision 6 as added by
chapter 549 of the |laws of 1980 and paragraphs (a) and (b) of subdivi-
sion 6 as anmended by chapter 7 of the laws of 2013, is anended to read
as foll ows:

S 730.60 Fitness to proceed; procedure follow ng custody by comm ssion-
er.

1. When a local crimnal court issues a final or tenporary order of
observation or an order of conmtnent, it nust forward such order and a
copy of the exami nation reports and the accusatory instrument to the
comm ssioner, and, if available, a copy of the pre-sentence report. Upon
recei pt thereof, the comm ssioner nust designate an appropriate institu-
tion operated by the department of nental hygiene in which the defendant
is to be placed, provided, however, that the conmm ssioner nmay designate
an appropriate hospital for placenent of a defendant for whom a fina
order of observation has been issued, where such hospital is licensed by
the office of nmental health and has agreed to accept, upon referral by
t he conmi ssioner, defendants subject to final orders of observation
issued wunder this subdivision. The sheriff nust hold the defendant in
cust ody pendi ng such designation by the comm ssioner, and when notified
of the designation, the sheriff nust deliver the defendant to the super-
i ntendent of such institution. The superintendent must pronptly inform
the appropriate director of the nmental hygiene legal service of the
defendant's admission to such institution. If a defendant escapes from
the custody of the conm ssioner, the escape shall interrupt the period
prescribed in any order of observation, conmtnent or retention, and
such interruption shall continue until the defendant is returned to the
custody of the comm ssioner.

2. Except as otherw se provided in subdivisions four and five OF TH' S
SECTI ON, when a defendant is in the custody of the conmm ssioner pursuant
to a tenporary order of observation or an order of commtnment or an
order of retention, the crimnal action pending agai nst the defendant in
the court that issued such order is suspended until the superintendent
of the institution in which the defendant is confined determnes that he
OR SHE is no longer an incapacitated person. In that event, the court
that issued such order and the appropriate district attorney nust be
notified, in witing, by the superintendent of his OR HER determ nation.
The court nust thereupon proceed in accordance with the provisions of
subdi vi sion two of section 730.30 of this chapter; provided, however, if
the court 1is satisfied that the defendant renains an incapacitated
person, and upon consent of all parties, the court may order the return
of the defendant to the institution in which he OR SHE had been confi ned
for such period of tine as was authorized by the prior order of comit-
ment or order of retention. Upon such return, the defendant shall have
all rights and privileges accorded by the provisions of this article.

3. Wien a defendant is in the custody of the commi ssioner pursuant to
an order issued in accordance with this article, the commi ssioner nay
transfer him OR HER to any appropriate institution operated by the
department of nental hygi ene, provided, however, that the conmm ssioner
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may designate an appropriate hospital for placenent of a defendant for
whom a final order of observation has been issued, where such hospital
is licensed by the office of nental health and has agreed to accept,
upon referral by the comm ssioner, defendants subject to final orders of
observation issued under this section. The conm ssioner may di scharge a
defendant in his OR HER custody under a final order of observation at
any tinme prior to the expiration date of such order, or otherw se treat
or transfer such defendant in the same manner as if he OR SHE were a
patient not in confinenent under a crimnal court order.

4. \Wien a defendant is in the custody of the comm ssioner pursuant to
an order of conmtnent or an order of retention, he OR SHE may nmake any
notion authorized by this chapter which is susceptible of fair determ -
nation wthout his OR HER personal participation. If the court denies
any such notion it must be without prejudice to a renewal thereof after
the crimnal action against the defendant has been ordered to proceed.
If the court enters an order disnissing the indictnment and does not
direct that the charge or charges be resubmtted to a grand jury, the
court nust direct that such order of dismssal be served upon the
conmi ssi oner .

5. When a defendant is in the custody of the conm ssioner pursuant to
an order of conmtnent or an order of retention, the superior court that
i ssued such order my, upon notion of the defendant, and with the
consent of the district attorney, dismss the indictnent when the court
is satisfied that (a) the defendant is a resident or citizen of another
state or country and that he OR SHE wll be renoved thereto upon
di smissal of the indictnment, or (b) the defendant has been conti nuously
confined in the custody of the comm ssioner for a period of nore than
two years. Before granting a notion under this subdivision, the court
must be further satisfied that dismissal of the indictnment is consistent
with the ends of justice and that custody of the defendant by the
conmmi ssi oner pursuant to an order of commtnent or an order of retention
is not necessary for the protection of the public and that care and
treatment can be effectively adm nistered to the defendant w thout the
necessity of such order. If the court enters an order of dism ssal under
this subdivision, it nust set forth in the record the reasons for such
action, and nust direct that such order of disni ssal be served upon the
comm ssioner. The dismssal of an indictnent pursuant to this subdivi-
sion constitutes a bar to any further prosecution of the charge or
charges contained in such indictnent.

6. (a) Notwi thstanding any other provision of |law, no person commtted
to the custody of the comm ssioner pursuant to this article, or contin-

uously thereafter retained in such custody, shall be discharged,
released on condition or placed in any |ess secure facility or on any
| ess restrictive status, including, but not Ilimted to vacations,

furl oughs and tenporary passes, unless the conm ssioner or his or her
desi gnee, which nmay include the director of an appropriate institution,
shall deliver witten notice, at |east four days, excluding Saturdays,
Sundays and hol i days, in advance of the change of such conmmtted
person's facility or status, or in the case of a person conmtted pursu-
ant to a final order of observation witten notice upon di scharge of
such commtted person, to all of the foll ow ng:

(1) The district attorney of the county from which such person was
conm tted;

(2) The superintendent of state police;

(3) The sheriff of the county where the facility is |ocated,
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(4) The police departnment having jurisdiction of the area where the
facility is | ocated;

(5) Any person who nay reasonably be expected to be the victimof any
assault or any violent felony offense, as defined in the penal I|aw, or
any offense listed in section 530.11 of this part which would be carried
out by the committed person; provided that the person who reasonably nay
be expected to be a victimdoes not need to be a nenber of the sane
famly or household as the commtted person; and

(6) Any other person the court nay designate.

Said notice may be given by any neans reasonably calculated to give
pronpt actual notice.

(b) The notice required by this subdivision shall also be given inme-
di ately upon the departure of such conmtted person from the actua
custody of the comm ssioner or an appropriate institution, w thout prop-
er authorization. Nothing in this subdivision shall be construed to
impair any other right or duty regarding any notice or hearing contained
in any other provision of |aw

(c) Wienever a district attorney has received the notice described in
thi s subdivision, and the defendant is in the custody of the comm ssion-
er pursuant to a final order of observation or an order of commtnent,
he OR SHE may apply within three days of receipt of such notice to a
superior court, for an order directing a hearing to be held to determ ne
whet her such conmitted person is a danger to hinsel f, HERSELF or others.
Such hearing shall be held within ten days followi ng the issuance of
such order. Such order nay provide that there shall be no further change
in the conmtted person's facility or status until the hearing. Upon a
finding that the commtted person is a danger to hinself, HERSELF or
others, the court shall issue an order to the conm ssioner authorizing
retention of the conmtted person in the status existing at the tine
notice was given hereunder, for a specified period, not to exceed six
nonths. The district attorney and the commtted person's attorney shal
be entitled to the commtted person's clinical records in the conmms-
sioner's custody, wupon the issuance of an order directing a hearing to
be hel d.

(d) Nothing in this subdivision shall be construed to inpair any other
right or duty regarding any notice or hearing contained in any other
provi sion of |aw

S 7. Section 730.70 of the crimnal procedure |aw, as anmended by chap-
ter 629 of the laws of 1974, is anended to read as foll ows:

S 730.70 Fitness to proceed; procedure followi ng term nation of custody
by comm ssi oner.

Wien a defendant is in the custody of the conm ssioner on the expira-
tion date of a final or tenporary order of observation or an order of
commtment, or on the expiration date of the |ast order of retention, or
on the date an order dism ssing an indictrment is served upon the comm s-
sioner, the superintendent of the institution in which the defendant is
confined may retain him OR HER for care and treatnent for a period of
thirty days from such date.

If the superintendent determ nes that the defendant is so nmentally il
or [mentally defective] DEVELOPMENTALLY DI SABLED as to require continued
care and treatnment in an institution, he OR SHE nay, before the expira-
tion of such thirty day period, apply for an order of certification in
the manner prescribed in section 31.33 of the nental hygiene | aw

S 8. This act shall take effect immediately.



