Co~NOoOUI~,WNE

STATE OF NEW YORK

5958
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
March 11, 2013

Introduced by M of A HEASTIE, WRI GHT, COLTON, CAHI LL, ROSENTHAL,
LUPARDO, JAFFEE, BRONSQN, JACOBS, LIFTON, GUNTHER -- Milti-Sponsored
by -- M of A CUSICK, FARRELL, GOITFRI ED, MAGNARELLI, PERRY, RAMOS,
WEI NSTEIN -- read once and referred to the Commttee on Labor

AN ACT to anend the labor law, in relation to enacting the "New York
state fair pay act”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The labor law is anended by adding a new article 21 to read
as foll ows:
ARTI CLE 21
NEW YORK STATE FAI R PAY ACT
SECTI ON 750. SHORT TI TLE.
751. FI NDI NGS AND STATEMENT OF PURPCSE.
752. DEFI NI TI ONS.
753. PROHI Bl TI ON AGAI NST DI SCRI M NATI ON | N WAGES.
754. OTHER PROCHI Bl TED ACTS.
755. REMEDI ES AND ENFORCEMENT.
756. REGULATI ONS.
S 750. SHORT TITLE. THI'S ACT SHALL BE KNOAN AND MAY BE CITED AS THE
"NEW YORK STATE FAI R PAY ACT".
S 751. FIND NGS AND STATEMENT OF PURPCSE. (A) THE LEQ SLATURE FI NDS
THE FOLLOW NG
(1) DESPI TE FEDERAL AND STATE LAWS BANNI NG DI SCRIM NATION | N EMPLOY-
MENT AND PAY, | N BOTH THE PRI VATE AND PUBLI C SECTOR, WAGE DI FFERENTI ALS
PERSI ST BETVWEEN WOVEN AND MEN AND BETWEEN M NORI TI ES AND NON-M NORI Tl ES
IN THE SAME JOBS AND I N JOBS THAT ARE DI SSI M LAR BUT THAT REQUI RE EQUI V-
ALENT COWGCSI TES OF SKILL, EFFORT, RESPONSIBILITY AND WORKI NG CONDI -
TI ONS;
(2) THE EXI STENCE OF SUCH WAGE DI FFERENTI ALS- -

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) DEPRESSES WAGES AND LI VI NG STANDARDS FOR EMPLOYEES NECESSARY FOR
THEI R HEALTH AND EFFI ClI ENCY;

(B) REDUCES FAM LY | NCOVES AND CONTRI BUTES TO THE HI GHER POVERTY RATES
AMONG FEMALE- HEADED AND M NORI TY HOUSEHOLDS;

(© PREVENTS THE MAXI MUM UTI LI ZATI ON OF THE AVAI LABLE LABOR RESOURCES;

(D) TENDS TO CAUSE LABCR DI SPUTES, THEREBY BURDENI NG AFFECTI NG, AND
OBSTRUCTI NG COMVERCE;

(E) CONSTI TUTES AN UNFAI R METHOD OF COWPETI TI ON; AND

(F) VI OLATES THE STATE' S PUBLI C POLI CY AGAI NST DI SCRI M NATI ON,

(3) DI SCRIM NATION I N WAGE- SETTI NG PRACTICES HAS PLAYED A ROLE IN
DEPRESSI NG WAGES FOR WOMEN AND M NCRI TI ES GENERALLY;

(4) MANY | NDI VI DUALS WORK | N OCCUPATI ONS THAT ARE DOM NATED BY | NDI -
VI DUALS OF THEI R SAME SEX, RACE, AND/ OR NATIONAL ORIG@ N, AND DISCRIM -
NATION IN H R NG JOB ASSI GNMENT AND PROMOTI ON HAS PLAYED A ROLE IN
ESTABLI SH NG AND MAI NTAI NI NG SEGREGATED WORK FORCES;

(5) ELI M NATI NG DI SCRI M NATI ON | N COVPENSATI ON BASED ON SEX, RACE AND
NATI ONAL ORI G N WOULD HAVE POSI Tl VE EFFECTS, | NCLUDI NG- -

(A) PROVI DI NG A SOLUTI ON TO PROBLEMS | N THE ECONOMY CREATED BY DI SCRI -
M NATORY WAGE DI FFERENTI ALS;

(B) REDUCING THE NUMBER OF WORKI NG WOMEN AND PECPLE OF COLOR EARNI NG
LOW WAGES, THEREBY LOANERI NG THEI R | NCI DENCE COF POVERTY DURI NG NORVAL
WORKI NG YEARS AND | N RETI REMENT; AND

(© PROMOTI NG STABLE FAM LI ES BY RAI SI NG FAM LY | NCOVES.

(B) IT IS THE PURPCSE OF THI S ARTI CLE TO CORRECT AND AS RAPIDLY AS
PRACTI CABLE TO ELI M NATE DI SCRI M NATORY WAGE PRACTICES BASED ON SEX,
RACE AND/ CR NATI ONAL ORI G N.

S 752. DEFINITIONS. (A) THE TERM "EMPLOY" SHALL MEAN TO SUFFER OR
PERM T TO WORK.

(B) THE TERM "EMPLOYEE" SHALL MEAN ANY PERSON EMPLOYED BY AN EMPLOYER
AND | NCLUDES ALL OF AN EMPLOYER S PERVANENT EMPLOYEES, WHETHER WORKI NG
FULL-TI ME OR PART-TIME, AND ANY TEMPORARY EMPLOYEE EMPLOYED BY AN
EMPLOYER FOR A PERIOD OF AT LEAST THREE MONTHS. " EMPLOYEE"™ SHALL NOT
I NCLUDE ANY | NDI VI DUAL EMPLOYED BY H S OR HER PARENTS, SPOUSE OR CHI LD.

(© THE TERM "EMPLOYER' SHALL MEAN ANY PERSON WHO EMPLOYS FOUR OR MORE
PERSONS AND | NCLUDES THE STATE AND ALL POLI TI CAL SUBDI VI SI ONS THERECF.

(D) THE TERM "EQUI VALENT JOBS" MEANS JOBS OR OCCUPATIONS THAT ARE
EQUAL WTHIN THE MEANING OF THE EQUAL PAY ACT OF 1963, 29 U S C
206(D), OR JOBS OR OCCUPATI ONS THAT ARE DI SSIM LAR BUT WHOSE REQUI RE-
MENTS ARE EQUI VALENT, WHEN VIEWED AS A COWOSITE OF SKILLS, EFFORT,
RESPONSI Bl LI TY AND WORKI NG CONDI TI ONS. EQUI VALENCY OF SKILL, EFFORT,
RESPONSI BI LI TY AND WORKI NG CONDI TI ONS SHALL BE DETERM NED BY UTI LI ZI NG
JOB COVPARI SON METHODOLOGQ ES THAT DO NOT | GNORE OR UNDERVALUE THE WORTH
OF JOBS WHERE WOVEN AND M NORI TI ES ARE DI SPROPCRTI ONATELY REPRESENTED.

(E) THE TERM "PERSON' SHALL MEAN ONE OR MORE | NDI VI DUALS, PARTNER-
SHI PS, ASSOCI ATI ONS, CORPORATIONS, LIMTED LIABILITY COWAN ES, LEGAL
REPRESENTATI VES, TRUSTEES, TRUSTEES |IN BANKRUPTCY, RECEIVERS AND THE
STATE AND ALL PCLI TI CAL SUBDI VI SI ONS AND AGENCI ES THEREOF.

(F) THE TERM "LABOR ORGANI ZATI ON' SHALL MEAN ANY ORGANI ZATI ON THAT
EXI STS FOR THE PURPGCSE, | N WHOLE OR PART, OF COLLECTI VE BARGAI NI NG OR OF
DEALING WTH EMPLOYERS CONCERNI NG GCRI EVANCES, TERMs OF CONDI TI ONS OF
EMPLOYMENT, OR OF OTHER MUTUAL AID OR PROTECTION |IN CONNECTION WTH
EMPLOYMENT.

(G THE TERM "MARKET RATES" SHALL MEAN THE RATES THAT EMPLOYERS W THI N
A PRESCRI BED GEOGRAPHI C AREA ACTUALLY PAY, OR ARE REPORTED TO PAY FOR
SPECI FIC JOBS, AS DETERM NED BY FORVAL OR |NFORMAL SURVEYS, WAGE
STUDI ES, OR OTHER MEANS.



Co~NOoOUIT~hWNE

A. 5958 3

THE TERM "WAGES" AND WACE " RATES" SHALL | NCLUDE ALL COMPENSATI ON
I N ANY FORM THAT AN EMPLOYER PROVI DES TO EMPLOYEES | N PAYMENT FOR WORK
DONE OR SERVI CES RENDERED, | NCLUDI NG BUT NOT LI M TED TO BASE PAY, BONUS-
ES, COW SSI ONS, AWARDS, TIPS, OR VAR QUS FORMS OF NON- MONETARY COVPEN-
SATION |IF PROVIDED IN LIEU OF ORI N ADDI TI ON TO MONETARY COVPENSATI ON
AND THAT HAVE ECONOM C VALUE TO AN EMPLOYEE.

S 753. PROH BI TI ON AGAI NST DI SCRI M NATION I N WAGES. (A) I T SHALL BE AN
UNLAWFUL EMPLOYMENT PRACTICE IN VI OLATION OF TH S ARTI CLE FOR AN EMPLOY-
ER TO DI SCRI M NATE BETWEEN EMPLOYEES ON THE BASI S OF SEX, RACE AND OR
NATI ONAL ORI G N BY:

(1) PAYING WACGES TO EMPLOYEES AT A RATE LESS THAN THE RATE PAID TO
EMPLOYEES OF THE OPPOSI TE SEX OR OF A DI FFERENT RACE OR NATIONAL ORIG N
FOR WORK | N EQUI VALENT JOBS; AND/ OR

(2) PAYI NG WAGES TO EMPLOYEES IN A JOB THAT | S DOM NATED BY EMPLOYEES
OF A PARTI CULAR SEX, RACE OR NATIONAL ORIG@ N AT A RATE LESS THAN THE
RATE AT VWH CH SUCH EMPLOYER PAYS TO EMPLOYEES I N ANOTHER JOB THAT I S
DOM NATED BY EMPLOYEES OF THE OPPOSI TE SEX OR OF A DI FFERENT RACE OR
NATI ONAL ORI G N, FOR WORK ON EQUI VALENT JOBS.

(B) NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SION (A) OF THI S SECTI ON,
IT SHALL NOTI' BE AN UNLAWFUL EMPLOYMENT PRACTI CE FOR AN EMPLOYER TO PAY
DI FFERENT WAGE RATES TO EMPLOYEES, WHERE SUCH PAYMENTS ARE MADE PURSUANT
TO

(1) A BONA FIDE SENNORITY OR MERI T SYSTEM

(2) A BONA FI DE SYSTEM THAT MEASURES EARNI NGS BY QUANTITY OR QUALITY
OF PRODUCTI ON,

(3) A BONA FI DE SYSTEM BASED ON GEOGRAPHI C DI FFERENTI ALS; OR

(4) ANY BONA FIDE FACTOR OTHER THAN SEX, RACE OR NATI ONAL ORI G N,
PROVI DED, HOWEVER, THAT SUCH FACTOR DOES NOT RESULT | N DI SCRI M NATI ON
BASED ON SEX, RACE OR NATI ONAL ORIG N AND I'S NOI' THE RESULT OF VARYI NG
MARKET RATES ATTACHED TO HI STORI CALLY UNDERVALUED TRADI TI ONALLY FENMALE
AND/ OR M NORI TY JOB CLASSI FI CATI ONS.

(© AN EMPLOYER WHO IS PAYI NG WAGES I N VI OLATION OF THI S SECTI ON SHALL
NOT, |IN ORDER TO COWPLY W TH THE PROVI SI ONS OF THI S SECTI ON, REDUCE THE
WAGE OF ANY EMPLOYEE.

(D) NO LABOR ORGANI ZATI ON OR | TS AGENTS REPRESENTI NG EMPLOYEES OF AN
EMPLOYER HAVI NG EMPLOYEES SUBJECT TO ANY PROVI SI ON OF TH S CHAPTER SHALL
CAUSE OR ATTEMPT TO CAUSE SUCH AN EMPLOYER TO DI SCRI M NATE AGAI NST AN
EMPLOYEE | N VI OLATI ON OF SUBDI VI SION (A) OF THI S SECTI ON.

(E) AN AGREEMENT BY ANY EMPLOYEE TO WORK FOR LESS THAN THE COVPEN-
SATION TO WH CH THE EMPLOYEE IS ENTI TLED UNDER THI S ARTI CLE SHALL NOT BE
A BAR TO ANY ACTION TO VWH CH THE EMPLOYEE WOULD OTHERW SE BE ENTI TLED TO
ENFORCE THE PROVI SIONS OF THI S ARTI CLE.

(F) NOTHING SET FORTH IN THI' S SECTI ON SHALL BE CONSTRUED TO | MPEDE,
I NFRINGE OR DIM NI SH THE RI GHTS AND BENEFI TS WVH CH ACCRUE TO EMPLOYEES
THROUGH BONA FI DE CCOLLECTI VE BARGAI NI NG AGREEMENTS, OR OTHERW SE DI M N-
| SH THE | NTEGRI TY OF THE EXI STI NG COLLECTI VE BARGAI NI NG RELATI ONSHI P.

(G (1) THE DEPARTMENT SHALL PROMULGATE REGULATIONS SPECI FYING THE
CRITERFA FOR DETERM NING WHETHER A JOB |'S DOM NATED BY EMPLOYEES OF A
PARTI CULAR SEX, RACE, OR NATIONAL CRIG@ N. CRITERIA SHALL | NCLUDE, BUT
NOT' BE LIM TED TO, FACTORS SUCH AS WHETHER THE JOB HAS EVER BEEN FORNVAL-
LY CLASSI FI ED AS OR TRADI Tl ONALLY CONSI DERED TO BE A "NALE" OR " FEMALE"
OR"WH TE" OR "M NORITY" JOB;, WHETHER THERE IS A HI STORY OF DI SCRI M -
NATI ON  AGAINST WOMEN AND/OR PEOPLE OF COLOR W TH REGARD TO WAGES,
ASSI GNVENT OR ACCESS TO JOBS, OR OTHER TERMs AND CONDI TIONS OF EMPLOY-
MENT; AND THE DEMOGRAPHI C COWPOSI TI ON OF THE WORK FORCE | N EQUI VALENT
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JOBS E. G, NUMBERS OR PERCENTAGES OF WOVEN, MEN, VWH TE PERSONS AND
PEOPLE OF COLOR. THE REGULATI ONS SHALL NOT | NCLUDE A LI ST OF JOBS.

(2) THE DEPARTMENT SHALL PROMULGATE REGULATI ONS SPECI FYI NG THE METHOD-
OLOGY FOR DETERM NI NG EQUI VALENT SKI LL, EFFORT, RESPONSIBI LI TY AND WORK-
ING CONDI TIONS. ANY METHODOLOGY PRESCRIBED BY THE DEPARTMENT SHALL
ENSURE THAT COVPARI SON SYSTEMS DO NOT | GNORE OR UNDERVALUE THE WORTH OF
JOBS VWHERE WOVEN AND M NORI TI ES ARE DI SPROPORTI ONATELY REPRESENTED.

(3) THE EQUI VALENCE OF JOBS DOM NATED BY EMPLOYEES OF A PARTI CULAR
SEX, RACE OR NATI ONAL ORI G N RELATI VE TO JOBS DOM NATED BY EMPLOYEES OF
THE OPPOSITE SEX OR OF A DI FFERENT RACE OR ORIG N WLL BE ESTABLI SHED
THROUGH THE APPLI CATI ON OF A SI NGLE JOB COWPARI SON SYSTEM THAT DCES NOT
SYSTENMATI CALLY | GNORE OR UNDERVALUE THE JOB CONTENT OF TRADI TI ONALLY
FEMALE AND M NORI TY JOBS.

S 754. OTHER PRCHI BI TED ACTS. | T SHALL BE AN UNLAWFUL EMPLOYMENT PRAC-
TICE IN VIOLATION OF TH S ARTI CLE FOR AN EMPLOYER:

(A) TO TAKE ADVERSE ACTIONS OR OTHERW SE DI SCRI M NATE AGAI NST ANY
I NDI VI DUAL BECAUSE SUCH | NDI VI DUAL HAS OPPOSED ANY ACT OR PRACTI CE MADE
UNLAWFUL BY THI S ARTI CLE, HAS SQUGHT TO ENFORCE RI GHTS PROTECTED UNDER
TH'S ARTICLE, OR HAS TESTI FI ED, ASSI STED, OR PARTI Cl PATED | N ANY MANNER
I N AN | NVESTI GATI ON, HEARI NG, OR OTHER PROCEEDI NG TO ENFORCE THI S ARTI -
CLE; OR

(B) TO DI SCHARGE OR I N ANY OTHER MANNER DI SCRI M NATE AGAI NST, COERCE,
I NTI M DATE, THREATEN, OR | NTERFERE W TH ANY EMPLOYEE OR ANY OTHER PERSON
BECAUSE THE EMPLOYEE | NQUI RED ABQUT, DI SCLOSED, COWMPARED, OR OTIHERW SE
DI SCUSSED THE EMPLOYEE' S WAGES OR THE WAGES OF ANY OTHER EMPLOYEE, OR
BECAUSE THE EVMPLOYEE EXERCI SED, ENJOYED, Al DED, OR ENCOURAGED ANY OTHER
PERSON TO EXERCI SE OR ENJOY ANY RI GHT GRANTED OR PROTECTED BY THI S ARTI -
CLE.

S 755. REMEDI ES AND ENFORCEMENT. (A) (1) THE DEPARTMENT SHALL RECEI VE,
| NVESTI GATE, AND ATTEMPT TO RESOLVE COVWPLAI NTS OF VI OLATIONS OF TH S
ARTI CLE.

(2) IN THE EVENT THE DEPARTMENT | S UNABLE TO REACH A VOLUNTARY RESQOL-
UTION OF A COWLAINT FI LED UNDER THI S ARTI CLE, THE DEPARTMENT MAY BRI NG
AN ACTI ON I N ANY COURT OF COVPETENT JURI SDI CTI ON TO RECOVER THE EQUI TA-
BLE AND MONETARY RELI EF DESCRI BED | N SUBDI VI SION (B) OF THI S SECTI ON.

(3) ANY SUMS RECOVERED BY THE DEPARTMENT PURSUANT TO THI S PARAGRAPH
SHALL BE PAID DI RECTLY TO EACH EMPLOYEE AFFECTED BY THE EMPLOYER S
UNLAWFUL ACTS.

(B) (1) IN ANY ACTION IN WHICH A COURT OR JURY FI NDS THAT AN EMPLOYER
HAS ENGAGED I N ACTS IN VIOLATION OF THHS ARTICLE, THE COURT OR JURY
SHALL AWARD TO ANY AFFECTED EMPLOYEE OR EMPLOYEES MONETARY RELI EF,
| NCLUDI NG BACK PAY I N AN AMOUNT EQUAL TO THE D FFERENCE BETWEEN THE
EMPLOYEE' S ACTUAL EARNI NGS AND WHAT THE EMPLOYEE WOULD HAVE EARNED BUT
FOR THE EMPLOYER S UNLAWFUL PRACTI CES, AND AN ADDI TI ONAL AMOUNT IN
COVPENSATORY AND PUNI Tl VE DAVAGES, AS APPROPRI ATE.

(2) I N ANY ACTION IN WHICH A COURT OR JURY FINDS THAT AN EMPLOYER HAS
ENGAGED I N ACTS I N VIOLATION OF THI S ARTI CLE, THE COURT SHALL ENJO N THE
EMPLOYER FROM CONTI NUI NG TO DI SCRI M NATE AGAI NST AFFECTED EMPLOYEES AND
SHALL DI RECT THE EMPLOYER TO COVMPLY W TH THE PROVI SIONS OF TH S ARTI CLE;
AND MAY ORDER THE EMPLOYER TO TAKE SUCH ADDI TI ONAL AFFI RVATI VE STEPS AS
ARE NECESSARY, | NCLUDI NG RElI NSTATEMENT OR RECLASSI FI CATION OF AFFECTED
WORKERS, TO ENSURE AN END TO UNLAWFUL DI SCRI M NATI ON.

(3) IN ANY ACTION I N WH CH AN AFFECTED EMPLOYEE OR EMPLOYEES PREVAI L
IN THEI R CLAI M5 AGAI NST EMPLOYERS, THE COURT MAY, [N ADD TION TO ANY
JUDGVENT AWARDED TO THE PLAI NTI FFS, ALLOW A REASONABLE ATTORNEY' S FEE,
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REASONABLE EXPERT W TNESS FEES, AND OTHER COSTS OF THE ACTION TO BE PAI D
BY THE EMPLOYER

(© AN ACTION TO RECOVER THE DAMAGES OR EQUI TABLE RELI EF PRESCRI BED | N
SUBDI VISION (B) OF THI S SECTI ON MAY BE MAI NTAI NED AGAI NST ANY EMPLOYER
I N ANY COURT OF COVPETENT JURI SDI CTI ON BY ANY ONE OR MORE EMPLOYEES OR
THEI R REPRESENTATI VE FOR OR ON BEHALF OF:

(1) THE EMPLOYEES; OR

(2) THE EMPLOYEES AND OTHER EMPLOYEES SI M LARLY Sl TUATED.

S 756. REGULATI ONS. THE DEPARTMENT SHALL PRESCRI BE SUCH REGULATI ONS AS
ARE NECESSARY TO CARRY OUT THE PROVI SIONS OF THI S ARTI CLE.

S 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw.



