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STATE OF NEW YORK

5922
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
March 8, 2013

Introduced by M of A ORTIZ -- read once and referred to the Commttee
on Econom ¢ Devel oprent

AN ACT to anend the al coholic beverage control law, in relation to regu-
lating the retail sale of flavored nalt beverages

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdi vi sion 12-c of section 3 of the al coholic beverage
control law, as renunbered by chapter 366 of the |aws of 1992, is renum
bered subdivision 12-d and a new subdi vision 12-c is added to read as
fol | ows:

12-C. "FLAVORED MALT BEVERAGE" MEANS AND | NCLUDES ANY ALCOHOLI C BEVER-
AGE OF ANY NAME OR DESCRI PTI ON THAT IS MANUFACTURED FROM MALT, WHOLLY OR
I N PART, OR FROM ANY SUBSTI TUTE THEREFOR, AND CONTAI NI NG MORE THAN El GHT
PER CENTUM ALCOHOL BY VOLUME WHICH | S A FERMVENTED PRODUCT FOR WHI CH THE
FORMULA THEREOF |'S REQUI RED TO BE FILED WTH THE FEDERAL ALCOHOL AND
TOBACCO TAX AND TRADE BUREAU PURSUANT TO 27 CODE OF FEDERAL REGULATI ONS
S 25.55 (A), AS SUCH REGULATI ONS SHALL BE AMENDED FROM TI ME TO TI ME.

S 2. Section 65 of the al coholic beverage control law is anended by
addi ng a new subdivision 3-a to read as foll ows:

3-A. NO PERSON, OR H'S OR HER AGENT OR EMPLOYEE, SHALL SELL, DELIVER
OR G VE AWAY, OR CAUSE, PERM T OR PROCURE TO BE SOLD, DELIVERED OR G VEN
AVWAY TO ANY PERSON, ACTUALLY OR APPARENTLY, UNDER THE AGE OF TWENTY- ONE
YEARS, ANY FLAVORED MALT BEVERAGE. A VI OLATION OF THI' S SUBDI VI SI ON SHALL
BE A CLASS E FELONY AS DEFI NED | N THE PENAL LAW

S 3. Section 100 of the al coholic beverage control |aw is anended by
addi ng a new subdivision 8 to read as fol |l ows:

8. NO LI CENSEE, PERM TTEE OR PERSON SHALL SELL, DELIVER OR A VE AWAY,
OR CAUSE, PERMT OR PROCURE TO BE SOLD, DELIVERED OR G VEN AWAY AT
RETAIL IN TH S STATE ANY FLAVORED MALT BEVERAGE | N ANY CONTAI NER HAVI NG
A VOLUME | N EXCESS OF TWELVE OUNCES.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 4. Section 105 of the al coholic beverage control |aw is anended by
addi ng a new subdivision 13 to read as foll ows:

13. (A) EACH RETAIL LI CENSEE FOR OFF- PREM SES CONSUMPTI ON THAT SELLS
FLAVORED MALT BEVERAGES SHALL SELL SUCH BEVERAGES IN AN AREA OF THE
LI CENSED PREM SES THAT | S SEGREGATED FROM THE AREA WHERE OTHER BEVERAG
ES, | NCLUDI NG BEERS WHI CH ARE NOT FLAVORED MALT BEVERAGES, ARE SOLD. NO
FLAVORED MALT BEVERAGES SHALL BE COW NGLED W TH OTHER ALCOHOLI C OR
NONALCCOHOLI C BEVERAGES.

FURTHERMORE, THE SEGREGATED AREA OF THE LICENSED PREM SES AT WH CH
FLAVORED MALT BEVERAGES ARE SOLD SHALL BE LOCATED SO AS TO BE W THI N THE
VI EW OF THE EMPLOYEES AT SUCH PREM SES' SALES COUNTER OF THE LI CENSEE OR
W THI N THE COVERAGE AREA OF VI DEO SURVEI LLANCE EQUI PMENT WHI CH | S VI EWED
BY THE EMPLOYEES OF THE LI CENSEE DURI NG ALL PERI ODS OF TIME I N WHI CH THE
LI CENSED PREM SES | S OPEN FOR BUSI NESS.

(B) ALL FLAVORED MALT BEVERAGES SOLD BY A RETAIL LICENSEE FOR
OFF- PREM SES CONSUMPTI ON SHALL BE SOLD | N AN UNREFRI GERATED STATE AND NO
SUCH LI CENSEE SHALL SELL ANY SUCH BEVERAGE WHI CH HAS BEEN COOLED BELOW
THE ROOM TEMPERATURE OF THE LI CENSED PREM SES.

(©) AT THE FRONT OF THE SEGREGATED AREA OF THE LI CENSED PREM SES WHERE
FLAVORED MALT BEVERAGES ARE SOLD, THE LI CENSEE SHALL CONSPI CUOUSLY POST
A SI GN THAT STATES THAT (1) THESE BEVERAGES ARE HI GH ALCOHOL FLAVORED
MALT BEVERAGES THAT CONTAIN MORE THAN EIGHT PER CENTUM ALCOHOL BY
VOLUME, (I1) THAT THESE BEVERAGES SHOULD NOT BE CONFUSED W TH OTHER
ALCOHOLIC OR NONALCOHOLI C BEVERAGES W TH LOAER ALCOHOL CONTENT SUCH AS
BEER, AND (I111) THE SALE OF SUCH BEVERAGES TO PERSONS UNDER THE AGE OF
TVENTY-ONE YEARS CARRIES WTH | T HEl GHTENED CRIM NAL PENALTIES. THE
STATE LI QUOR AUTHORI TY SHALL BE AUTHORI ZED TO PROMULGATE RULES AND REGU
LATI ONS PROVI DI NG FOR THE FORM AND CONTENT OF SUCH NOTI CES AND WARNI NGS.

S 5. Subdivision 2 of section 107-a of the al coholic beverage control
| aw, as added by chapter 479 of the |laws of 1940, is anended to read as
fol | ows:

2. Such regul ations shall be calculated to prohibit deception of the
consuner; to afford himOR HER adequate information as to quality and
identity; and to achieve national uniformty in this field in so far as
possi ble. | N ADDI TION, FOR THE APPROVAL OF LABELS FOR CONTAI NERS OF ANY
FLAVORED MALT BEVERAGE, THE LABEL OR CONTAI NER THEREOF MUST:

(A) HAVE A DI SCLOSURE THAT IS EI THER PART OF THE LABEL OR AFFI XED TO
THE CONTAI NER THAT ADVI SES PURCHASERS THAT THIS IS A HCGH ALCOHOL
FLAVORED MALT BEVERACE (1) OVER CONSUMPTI ON OF THI S ALCOHOLI C BEVERAGE
MAY CAUSE A SI GNI FI CANTLY HI GHER RI SK OF ACCI DENTAL PHYSI CAL I NJURY TO
THE CONSUMER OR OTHERS, OR ALCOHOL PO SONING AND (I1) THE OPERATI ON OF
MOTOR VEHI CLES AND OTHER MACHI NERY SHOULD BE AVO DED AFTER CONSUM NG
THI S ALCOHOLI C BEVERAGE;

(B) BE DESIGNED SO THAT IT CANNOT BE CONFUSED W TH OTHER BEVERAGES
THAT ARE NOT ALCOHOLI C AND ARE LEGALLY AVAI LABLE FOR SALE TO PERSONS
UNDER THE AGE OF TVENTY- ONE YEARS, OR OTHER ALCOHOLI C BEVERAGES W TH A
LONER ALCOHOL CONTENT SUCH AS BEER ~ SUCH DESI GN MAY BE ACCOWPLI SHED BY
A LABEL DESI GN THAT PLACES A STRI PE OR OTHER | NDI CATOR TO SHOW THAT THI S
IS A H GH ALCOHOL FLAVORED MALT BEVERAGE OR BY AFFI XI NG THE DI SCLOSURE
REQUI RED BY PARAGRAPH (A) OF THI' S SUBDI VI SION THAT ALSO CLEARLY | NDI -
CATES THAT THIS IS A FLAVORED MALT BEVERAGE THAT CONTAI NS MORE THAN
El GHT PER CENTUM ALCOHCL BY VOLUME;

(C) BE DESIGNED SO AS NOT TO BE ATTRACTIVE TO OR ENCOURAGE THE
CONSUMPTI ON OF SUCH ALCOHOLI C BEVERAGE BY PERSONS UNDER THE AGE OF TVEN-
TY-ONE YEARS. SUCH DESIGN MAY BE ACCOWPLI SHED BY A LABEL DESI GN THAT
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CLEARLY | NDI CATES THAT THIS IS AN ALCOHOLI C BEVERAGE THAT CANNOT BE
LEGALLY CONSUMED BY PERSONS UNDER THE AGE OF TVENTY- ONE YEARS; AND

(D) PROVI DE NOTI CE THAT THE SALE OF FLAVORED MALT BEVERAGES TO PERSONS
UNDER THE AGE OF TVENTY-ONE YEARS CARRIES WTH | T HEI GHTENED CRI M NAL
PENALTI ES.

S 6. Clause (ii) of subparagraph 2 of paragraph (c) of subdivision 4
of section 107-a of the alcoholic beverage control |aw, as anended by
chapter 490 of the laws of 1993, is amended to read as foll ows:

(1i) the authority does not deny such application within thirty days
after receipt; PROVIDED, HOMNEVER, THAT W TH RESPECT TO ANY FLAVORED MALT
BEVERAGE, THE AUTHORITY DOCES NOT DENY SUCH APPLICATION WTH N ONE
HUNDRED TWENTY DAYS AFTER RECEI PT SO THAT THE AUTHORI TY HAS A SUFFI Cl ENT
PERI OD OF TIME TO REVI EW SUCH LABEL AND ENSURE THAT THE REQUI REMENTS
ESTABLI SHED | N SUCH SUBDI VI SI ON ARE COVPLI ED W TH.

S 7. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid and after exhaustion of all further judicial review, the
judgnment shall not affect, inpair or invalidate the reminder thereof,
but shall be confined in its operation to the clause, sentence, para-
graph, section or part of this act directly involved in the controversy
in which the judgnment shall have been rendered.

S 8. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw Ef fective imediately, the state |iquor
authority is authorized to add, anend and/or repeal any rules and regu-
| ati ons necessary to inplenment the provisions of this act on its effec-
tive date.



