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STATE OF NEW YORK

561
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 9, 2013

Introduced by M of A DI NOWNTZ GALEF, ORTIZ, QUART -- Milti-Sponsored
by -- M of A GOITFRI ED, WEI SENBERG -- read once and referred to the
Committee on Transportation

AN ACT to anend the vehicle and traffic law, in relation to prohibiting
the use of a nobile tel ephone while operating a bicycle and to prohib-
it local governments fromregulating the use of nobile tel ephones by
bi cycl e operators; and providing for the repeal of certain provisions
upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The vehicle and traffic lawis anmended by adding a new
section 1238-a to read as foll ows:

S 1238-A. USE OF MOBI LE TELEPHONES; PROHI BI TED. 1. FOR THE PURPOSES OF
THI S SECTI ON, THE FOLLOW NG TERMS SHALL MEAN:

(A) "MOBILE TELEPHONE" SHALL MEAN THE DEVI CE USED BY SUBSCRI BERS AND
OTHER USERS OF W RELESS TELEPHONE SERVI CE TO ACCESS SUCH SERVI CE.

(B) "WRELESS TELEPHONE SERVI CE' SHALL MEAN TWO-WAY REAL TIME VA CE
TELECOMMUNI CATI ONS SERVI CE THAT | S | NTERCONNECTED TO A PUBLI C SW TCHED
TELEPHONE NETWORK AND | S PROVI DED BY A COMMVERCI AL MOBI LE RADI O SERVI CE,
AS SUCH TERM | S DEFI NED BY 47 C.F.R S 20. 3.

(© "USING' SHALL MEAN HOLDI NG A MOBI LE TELEPHONE TO, OR I N THE | MVE-
DI ATE PROXIM TY OF, THE USER S EAR

(D) "HAND- HELD MOBI LE TELEPHONE" SHALL MEAN A MOBILE TELEPHONE W TH
VWH CH A USER ENGAGES I N A CALL USI NG AT LEAST ONE HAND.

(E) "HANDS- FREE MOBILE TELEPHONE" SHALL MEAN A MOBI LE TELEPHONE THAT
HAS AN | NTERNAL FEATURE OR FUNCTI ON, OR THAT IS EQUI PPED W TH AN ATTACH
MENT OR ADDI TI ON, WHETHER OR NOT PERMANENTLY PART OF SUCH MOBILE TELE-
PHONE, BY WHI CH A USER ENGAGES I N A CALL W THOUT THE USE OF ElI THER HAND,
VHETHER OR NOT THE USE OF El THER HAND | S NECESSARY TO ACTI VATE, DEACTI -
VATE OR I NI TI ATE A FUNCTI ON OF SUCH TELEPHONE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(F) "ENGAGE IN A CALL" SHALL MEAN TALKING INTO OR LISTENNNG ON A
HAND- HELD MOBI LE TELEPHONE, BUT SHALL NOT | NCLUDE HOLDI NG A MOBI LE TELE-
PHONE TO ACTI VATE, DEACTI VATE OR I NI TI ATE A FUNCTI ON OF SUCH TELEPHONE

(G "IMVED ATE PROXIMTY" SHALL MEAN THAT DI STANCE AS PERM TS THE
OPERATOR OF A MOBI LE TELEPHONE TO HEAR TELECOVMUNI CATI ONS TRANSM TTED
OVER SUCH MOBI LE TELEPHONE, BUT SHALL NOT REQUI RE PHYSI CAL CONTACT W TH
SUCH OPERATOR S EAR.

2. (A) EXCEPT AS OTHERW SE PROVIDED IN THI' S SECTI ON, NO PERSON SHALL
OPERATE A BI CYCLE UPON A PUBLI C HI GHWAY, BI CYCLE LANE OR ROADWAY WHI LE
USI NG A MOBI LE TELEPHONE TO ENGAGE IN A CALL WHI LE SUCH BICYCLE IS IN
MOTI ON

(B) AN OPERATOR OF A BICYCLE WHO HOLDS A MOBI LE TELEPHONE TO, OR IN
THE | MVEDI ATE PROXIM TY OF HHS OR HER EAR WHILE SUCH BICYCLE IS IN
MOTION |S PRESUVED TO BE ENGAG NG IN A CALL WTH N THE MEANING OF THI' S
SECTI ON. THE PRESUMPTI ON ESTABLI SHED BY THI S SUBDI VISION |S REBUTTABLE
BY EVI DENCE TENDI NG TO SHOW THAT THE OPERATOR WAS NOT ENGAGED I N A CALL

(©) THE PROVI SIONS OF THI S SECTI ON SHALL NOT BE CONSTRUED AS AUTHORI Z-
ING THE SElIZURE OR FORFEI TURE OF A MOBI LE TELEPHONE, UNLESS OTHERW SE
PROVI DED BY LAW

3. SUBDI VI SION TWO OF THI S SECTI ON SHALL NOT APPLY TO (A) THE USE OF A
MOBI LE TELEPHONE FOR THE SOLE PURPOSE OF COVMMUNI CATING WTH ANY OF THE
FOLLOW NG REGARDI NG AN EMERGENCY S| TUATI ON: AN EMERGENCY RESPONSE OPERA-
TOR, A HOSPITAL, PHYSICCAN S OFFICE OR HEALTH CLIN C, AN AMBULANCE
COVPANY OR CORPS; A FI RE DEPARTMENT, DI STRICT OR COWPANY; OR A POLI CE
DEPARTMENT, (B) ANY OF THE FOLLOW NG PERSONS WHI LE | N THE PERFORMANCE OF
THEIR OFFI Cl AL DUTIES: A POLI CE OFFI CER OR PEACE OFFI CER, A MEMBER OF A
FI RE DEPARTMENT, DI STRICT OR COWANY; OR THE OPERATOR OF AN AUTHORI ZED
EVMERGENCY VEH CLE AS DEFI NED I N SECTI ON ONE HUNDRED ONE OF THI S CHAPTER,
OR (O THE USE OF A HANDS- FREE MOBI LE TELEPHONE

4. A VIOLATION OF SUBDI VI SION TWO OF THI' S SECTI ON SHALL BE A TRAFFIC
| NFRACTI ON AND SHALL BE PUNI SHABLE BY A FINE OF NOI' MORE THAN ONE
HUNDRED DOLLARS.

S 2. Except as otherwise provided in section one of this act, no
muni ci pal corporation, as defined in section 2 of the general rmunicipa
law, shall, after June 1, 2014, enact any local |aw, ordinance or code
relating to the operation of a bicycle while using a nobile telephone
unl ess the terns of such |aw, ordinance or code are identical to section
1238-a of the vehicle and traffic |aw, as added by section one of this
act. The provisions of this act shall invalidate and preenpt any such
local law, ordinance or code, enacted after June 1, 2014 unless the
terns of such |law, ordinance or code are identical to section 1238-a of
the vehicle and traffic |aw, as added by section one of this act.

S 3. The provisions of this act shall preenpt any local |aw, ordi-
nance, code, rule or regulation relating to the operation of a bicycle
while wusing a nobile tel ephone, except that nothing in this act shal
preclude any state or |ocal agency, which, by permt, license or regis-
tration regul ates the business or professional activities of individuals
from inposing nore stringent restrictions than provided in this act for
the use of nobil e tel ephones upon such individuals during the course of
engagi ng in the business or professional activity that is the subject of
such agency's permt, license or registration.

S 4. For the purpose of inform ng and educati ng persons who operate
bicycles in this state, any | aw enforcenent official authorized to issue
appearance tickets pursuant to the vehicle and traffic law nay, during
the period conmencing Novenber 1, 2014 and endi ng Novenber 30, 2014,
stop a bicyclist and issue verbal warnings to persons who would be in
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vi ol ation of the provisions of section 1238-a of the vehicle and traffic
law, as added by section one of this act, were the provisions thereof
effective on the day such warning is issued.

S 5. The court shall waive any fine for which a person who viol ates
the provisions of section 1238-a of the vehicle and traffic Ilaw, as
added by section one of this act, would be liable if such person
supplies the court with proof that, between the date on which he or she
is charged with having violated such section and the appearance date for
such violation, he or she possesses a hands-free nobile tel ephone as
defined in paragraph (e) of subdivision 1 of section 1238-a of the vehi-
cle and traffic |aw, as added by section one of this act; provided,
however, that such waiver of fine shall not apply to a second or subse-
guent viol ation under such section.

S 6. This act shall take effect imedi ately, except that sections one,
three and five of this act shall take effect Decenber 1, 2014; section
two shall expire and be deened repeal ed Decenber 1, 2014; section four
of this act shall take effect Novenber 1, 2014 and shall expire and be
deened repealed Decenber 1, 2014; and section five of this act shal
expi re and be deened repeal ed March 1, 2015.



