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STATE OF NEW YORK

4699
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
February 7, 2013

Introduced by M of A MALLIOTAKIS -- read once and referred to the
Conmittee on I nsurance

AN ACT to anend the insurance law, in relation to unfair claim settle-
ments after a natural disaster

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 2601 of the insurance |aw, paragraphs 4 and 5 of
subsection (a) as amended by chapter 547 of the laws of 1997, and para-
graph 6 of subsection (a) as anended by chapter 388 of the |aws of 2008,
is amended to read as foll ows:

S 2601. Unfair claimsettlenent practices; penalties. (a) No insurer
doing business in this state shall engage in unfair claimsettlenment
practices. Any of the followi ng acts by an insurer, if commtted w thout
just cause and performed with such frequency as to indicate a genera
busi ness practice, shall constitute unfair claimsettlenent practices,
PROVI DED, HOWNEVER, THAT IN THE EVENT THE GOVERNOR HAS PURSUANT TO
SECTI ON TVENTY- NI NE- A OF THE EXECUTI VE LAW SUSPENDED ANY STATUTE IN THI S
CHAPTER AS A RESULT OF A STATE D SASTER EMERGENCY, SUCH ACT SHALL
CONSTI TUTE AN UNFAI R CLAI M SETTLEMENT PRACTI CE W THOUT RESPECT TO WHETH
ER SUCH ACT WAS | NDI CATI VE OF A GENERAL BUSI NESS PRACTI CE:

(1) knowingly m srepresenting to claimants pertinent facts or policy
provisions relating to coverages at issue;

(2) failing to acknowl edge with reasonabl e pronpt ness pertinent conmu-
nications as to clains arising under its policies;

(3) failing to adopt and inpl ement reasonabl e standards for the pronpt
i nvestigation of clainms arising under its policies;

(4) not attenpting in good faith to effectuate pronpt, fair and equi -
tabl e settlenments of clainms submitted in which Iliability has becone
reasonably clear, except where there is a reasonabl e basis supported by
specific information available for review by the departnment that the
cl ai mant has caused the | oss to occur by arson. After receiving a prop-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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erly executed proof of |loss, the insurer shall advise the clainmant of
acceptance or denial of the claimwthin thirty working days;

(5) conmpelling policyholders to institute suits to recover anounts due
under its policies by offering substantially |less than the anounts ulti-
mately recovered in suits brought by them or

(6) failing to pronptly disclose coverage pursuant to subsection (d)
or subparagraph (A) of paragraph two of subsection (f) of section three
t housand four hundred twenty of this chapter.

(7) IN ADDITION TO THE FOREGO NG WHEN THE GOVERNOR HAS DECLARED A
STATE DI SASTER EMERGENCY, THE FOLLOW NG PRACTI CES SHALL BE DEEMED UNFAI R
CLAI M SETTLEMENT PRACTI CES:

(A) ATTEMPTI NG TO SETTLE A CLAIM ON THE BASI S OF A DOCUMENT THAT WAS
ALTERED W THOUT NOTI CE TO THE CONSUMER;

(B) MAKING A MATERI AL M SREPRESENTATI ON FOR THE PURPOSE OF SETTLI NG A
CLAI M ON LESS FAVORABLE TERMS THAN THOSE PROVI DED I N THE POLI CY;

(©) FAILING TO PROWTLY NOTI FY THE | NSURED OF ANY ADDI TlI ONAL | NFORMA-
TION NECESSARY FOR THE PROCESSI NG OF THE CLAIM AS WELL AS THE REASONS
VHY SUCH | NFORMATI ON | S NECESSARY;

(D) FAILING TO CONDUCT AN ON-SITE |INSPECTION WTH N SEVEN BUSI NESS
DAYS FROM SUBM SSI ON OF THE CLAI M

(E) FAILING TO PROVIDE THE CLAI MANT WTH A COPY OF THE ADJUSTER S
REPORT W THI N THREE BUSI NESS DAYS FROM THE | NSPECTI ON,

(F) FAILING TO PROVIDE A DETERM NATION ON THE CLAIM WTH N TH RTY
CALENDAR DAYS FROM FURNI SHI NG CLAI MANT W TH A COPY OF THE REPORT; AND

(G | F DAMAGES ARE DETERM NED TO BE COVERED UNDER THE POLI CY, FAI LI NG
TO PAY AT LEAST TWENTY PERCENT OF THE TOTAL CLAIM UPON SUCH DETERM -
NATI ON AND THE CLAIM I N FULL WTHI N TH RTY DAYS OF DETERM NATI ON.

(b) Evidence as to nunbers and types of conplaints to the departnent
agai nst an insurer and as to the departnment's conplaint experience wth
other insurers witing simlar Iines of insurance shall be adm ssible in
evidence in any adm nistrative or judicial proceeding under this section
or article twenty-four or seventy-four of this chapter, but no insurer
shall be deened in violation of this section solely by reason of the
nunbers and types of such conpl aints.

(c) If it is found, after notice and an opportunity to be heard, that
an insurer has violated this section, each instance of nonconpliance
with subsection (a) hereof my be treated as a separate violation of
this section for purposes of ordering a nonetary penalty pursuant to
subsection (b) of section one hundred nine of this chapter. A violation
of this section shall not be a m sdeneanor.

S 2. The insurance law is anended by adding a new section 2601-a to
read as foll ows:

S 2601-A. UNFAIR CLAIM SETTLEMENT PRACTI CES DURI NG STATE DI SASTER
EMERGENCY; ClVIL REMEDY. (A) IN THE EVENT THE GOVERNOR HAS PURSUANT TO
SECTI ON TVENTY- NI NE- A OF THE EXECUTI VE LAW SUSPENDED ANY STATUTE IN THI S
CHAPTER AS A RESULT OF A STATE DI SASTER EMERGENCY AN | NSURER DO NG BUSI -
NESS IN TH' S STATE SHALL BE LI ABLE TO THE HOLDER OF A POLI CY | SSUED OR
RENEVWED PURSUANT TO ARTI CLE THI RTY- FOUR OF THI S CHAPTER FOR DAMAGES AS
PROVIDED IN THI S SECTI ON UPON SUCH POLI CY HOLDER PROVI NG BY A PREPONDER-
ANCE OF THE EVI DENCE THAT SUCH | NSURER S REFUSAL TO PAY OR UNREASONABLE
DELAY | N PAYMENT TO THE PCLI CY HOLDER OF AMOUNTS CLAIMED TO BE DUE A
POLICY WAS NOT SUBSTANTI ALLY JUSTI FI ED. AN | NSURER | S NOT SUBSTANTI ALLY
JUSTI FI ED | N REFUSI NG TO PAY OR | N UNREASONABLY DELAYI NG PAYMENT WHEN
THE | NSURER:
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(1) | NTENTI ONALLY, RECKLESSLY OR BY GROSS NEGLI GENCE FAI LED TO PROVI DE
THE POLI CY HOLDER W TH ACCURATE | NFORMATI ON CONCERNI NG POLI CY PROVI SI ONS
RELATI NG TO THE COVERAGE AT | SSUE;

(2) FAILED TO EFFECTUATE IN GOOD FAI TH A PROWT, FAI R AND EQUI TABLE
SETTLEMENT OF A CLAIM SUBM TTED BY SUCH POLI CY HOLDER I N WHI CH LI ABI LI TY
OF SUCH | NSURER TO SUCH POLI CY HOLDER WAS REASONABLY CLEAR;

(3) FAILED TO PROVIDE A WRI TTEN DENI AL OF A POLICY HOLDER' S CLAIM W TH
A FULL AND COVWPLETE EXPLANATI ON OF SUCH DENI AL, | NCLUDI NG REFERENCES TO
SPECI FI C POLI CY PROVI SI ONS WHEREVER POSSI BLE;

(4) FAILED TO MAKE A FI NAL DETERM NATI ON AND NOTI FY THE POLI CY HOLDER
IN WRITING OF I TS POSI TION ON BOTH LIABILITY FOR, AND THE |NSURER S
VALUATION OF, A CLAIM WTH N NNETY DAYS OF THE DATE ON WHICH IT
RECEI VED ACTUAL OR CONSTRUCTI VE NOTI CE OF THE LOSS UPON WH CH THE CLAI M
| S BASED,

(5) FAILED TO ACT I N GOOD FAI TH BY COWPELLI NG POLI CY HOLDER TO | NSTI -
TUTE SU T TO RECOVER AMOUNTS DUE UNDER | TS POLI CY BY OFFERI NG SUBSTAN-
TIALLY LESS THAN THE AMOUNTS ULTI MATELY RECOVERED I N SUI T BROUGHT BY
SUCH POLI CY HOLDER;, OR

(6) HAS ENGAGED IN ANY OTHER UNFAIR CLAIM SETTLEMENT PRACTICE AS
DEFI NED | N PARAGRAPH SEVEN OF SUBSECTI ON (A) OF SECTI ON TWO THOUSAND SI X
HUNDRED ONE OF THI S ARTI CLE.

(B) ANY POLI CY HOLDER WHO ESTABLI SHES LI ABI LI TY PURSUANT TO SUBSECTI ON
(A) OF TH'S SECTI ON SHALL BE ENTI TLED TO RECOVER, | N ADDI TI ON TO AMOUNTS
DUE UNDER THE POLICY, | NTEREST, COSTS, AND DI SBURSEMENTS, COVPENSATORY
DAMAGES AND REASONABLE ATTORNEYS' FEES INCURRED BY THE POLICY HOLDER
FROM THE DATE OF THE LGSS, | N RECOVERI NG MONI ES DUE PURSUANT TO THE
TERMS OF THE PQOLI CY.

(© ANY POLI CY HOLDER MAY RECOVER DAMAGES FROM AN | NSURER DO NG BUSI -
NESS |IN THI S STATE PURSUANT TO THI S SECTI ON El THER AS PART OF AN ACTI ON
TO RECOVER UNDER THE TERMS OF AN I NSURANCE POLICY OR IN A SEPARATE
ACTI ON.

(D) IN ANY TRIAL OF A CAUSE OF ACTI ON ASSERTED AGAI NST AN | NSURER
PURSUANT TO THI S SECTI ON, EVI DENCE OF SETTLEMENT DI SCUSSI ONS WRI TTEN AND
VERBAL OFFERS TO COVWPROM SE AND OTHER EVI DENCE RELATING TO THE CLAIMS
PROCESS SHALL BE ADM SSIBLE. | F CAUSES OF ACTI ON RELATI NG TO LI ABI LI TY
OF THE | NSURER UNDER THE POLI CY AND UNDER THI' S SECTION ARE ALLEGED IN
THE SAME ACTION, THE COURT MAY BI FURCATE THE TRIAL OF | SSUES SO AS TO
AVO D PREJUDI CE TO THE | NSURER ON THE | SSUE OF LI ABILITY UNDER THE PQOLI -
CY AND FACI LI TATE ADM SSIBI LITY OF EVIDENCE ON THE CAUSES OF ACTION
ASSERTED PURSUANT TO THI S SECTI ON.

(E) ALL AMOUNTS RECOVERED FORM AN |NSURER AS ACTUAL DAMAGES AND
REASONABLE ATTORNEYS' FEES IN ANY ACTION AUTHORIZED IN TH'S SECTI ON
SHALL BE EXCLUDED BY THE I NSURER I N | TS DETERM NATI ONS OF THE PREM UMS
| T WLL CHARGE ALL POLI CY HOLDERS ON ALL POLICES | SSUED BY IT.

S 3. This act shall take effect imediately.



