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STATE OF NEW YORK

4206
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
February 1, 2013

Introduced by M of A CAMARA, CASTRO -- Milti-Sponsored by -- M of A
BOYLAND, SALADINO -- read once and referred to the Conmttee on
Correction

AN ACT to amend the correction law, the crimnal procedure |aw, the
executive law and the penal law, in relation to establishing drug
treatnment alternatives to incarceration for certain offenders; and
maki ng an appropriation therefor

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The correction |law is amended by adding a new section 72-c
to read as foll ows:

S 72-C. SUBSTANCE ABUSE TREATMENT ALTERNATIVE PROGRAMS FOR CERTAIN
OFFENDERS. 1. THE COW SSIONER, THE COW SSI ONER OF ALCOHOLI SM AND
SUBSTANCE ABUSE SERVI CES AND THE DI RECTOR OF THE OFFI CE OF PROBATI ON AND
CORRECTI ONAL ALTERNATI VES SHALL | DENTI FY AND ENTER | NTO AGREEMENTS W TH
RESI DENTI AL SUBSTANCE ABUSE, ALCOHOL ABUSE, SUBSTANCE DEPENDENCY AND/ OR
ALCOHOL DEPENDENCY TREATMENT PROGRAMS TO PROVI DE FOR THE CARE AND TREAT-
MENT OF ELI G BLE OFFENDERS PURSUANT TO SECTI ON 70.06 OF THE PENAL LAW

2. THE PROGRAMS SHALL ElI THER BE LI CENSED BY THE OFFI CE OF ALCOHOLI SM
AND SUBSTANCE ABUSE SERVI CES OR SHALL BE APPROVED BY THE DEPARTMENT OR
THE OFFI CE OF PROBATI ON AND CORRECTI ONAL ALTERNATI VES. ANY PROGRAM THAT
| S NOT LI CENSED BY THE OFFI CE OF ALCOHOLI SM AND SUBSTANCE ABUSE SERVI CES
SHALL PROVI DE TREATMENT SERVI CES | N ACCORDANCE W TH ALL BUT NOT LI M TED
TO THE FOLLOW NG CRI TERI A:

(A) RELI ANCE UPON TRADI TI ONAL SELF- HELP TECHNI QUES AND PROGRAMS SUCH
AS ALCOHOLI CS ANONYMOUS OR NARCOTI CS ANONYMOUS;

(B) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW PROVI DE COUNSELI NG BY
SUCCESSFULLY RECOVERI NG SUBSTANCE ABUSERS ABSTAI NI NG FROM THEI R DEPEND-
ENCY FOR AT LEAST TWO YEARS;

(© PROVIDE FOR GROUP LIVING SO LONG AS REQUI RED FOR THE TREATMENT OF
THE OFFENDERS;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(D) PROVI DE DAI LY COUNSELI NG FOR AT LEAST THE FI RST NI NETY DAYS;

(E) PROVI DE LI FE- SKI LLS TEACHI NG AND

(F) PROVI DE FOR DETOXI FI CATI ON SERVI CES AND HEALTH CARE.

UPON THE SATI SFACTORY COVPLETI ON OF THE COURSE OF TREATMENT, THE
ELI G BLE OFFENDER SHALL HAVE THE COURT | MPOSED SENTENCE OF CONDI Ti ONAL
DI SCHARGE TERM NATED | N ACCORDANCE W TH THE PROVI SI ONS OF SECTI ON 410. 90
OF THE CRIM NAL PROCEDURE LAW

4. COFFENDERS ASSIGNED TO A PROGRAM SHALL BE SENTENCED AS A SECOND
FELONY OFFENDER | N ACCORDANCE W TH THE PROVI SI ONS OF SUBDI VI SION TWO OF
SECTI ON  70.06 OF THE PENAL LAW AND SHALL BE COW TTED TO THE CUSTODY OF
THE DEPARTMENT | F THE COURT DETERM NES:

(A) THAT THE OFFENDER ABSCONDED FROM THE SUBSTANCE ABUSE TREATMENT
ALTERNATI VE PROGRAM

(B) THAT THE CONFI NEMENT OF AN OFFENDER | N THE SUBSTANCE ABUSE TREAT-
MENT ALTERNATI VE PROGRAM | S NO LONGER SUI TABLE BECAUSE | T ENDANGERS THE
SAFETY, SECURITY OR ORDER OF SUCH TREATMENT FACILITY; OR

(© THAT THE OFFENDER VIOLATED THE TERMS AND CONDI TIONS OF THE
SENTENCE.

S 2. Paragraph (a) of subdivision 3 of section 390.30 of the «crimnal
procedure |aw, as added by chapter 14 of the laws of 1985, is anmended to
read as foll ows:

(a) The report of the pre-sentence investigation nust contain an anal -
ysis of as much of the information gathered in the investigation as the
agency that conducted the investigation deens relevant to the question
of sentence. VWHERE APPROPRI ATE, THE REPORT MJST | NCLUDE A TREATMENT
PLAN | NCLUDI NG BUT NOT LIMTED TO A LISTING OF AVAILABLE LI CENSED
SUBSTANCE ABUSE PROGRAMS BY THE OFFI CE OF ALCOHOLI SM AND SUBSTANCE ABUSE
SERVICES OR A PROGRAM APPROVED BY THE DEPARTMENT OF CORRECTI ONS AND
COVWUNI TY SUPERVI SI ON OR THE OFFI CE OF PROBATI ON AND CORRECTI ONAL ALTER-
NATI VES TO PROVI DE FOR THE CARE AND TREATMENT OF OFFENDERS SENTENCED I N
ACCORDANCE W TH THE PROVI SIONS OF SUBDI VI SION TWO OF SECTI ON 70. 06 OF
THE PENAL LAW The report nmust also include any other [information]
| NFORVATION that the court directs to be included and the materi al
requi red by paragraph (b) of this subdivision which shall be considered
part of the report.

S 3. The executive law is anended by adding a new section 837-s to
read as foll ows:

S 837-S. SUBSTANCE ABUSE TREATMENT ALTERNATIVE PROGRAM  SPECI AL
PROVI SIONS. 1. IN COUNTIES W TH FI VE HUNDRED OR LESS ELI G BLE OFFENDERS
PARTI Cl PATING I N SUBSTANCE ABUSE TREATMENT ALTERNATIVE PROGRAMS AS
ESTABLI SHED PURSUANT TO SECTION SEVENTY-TWD C OF THE CORRECTI ON LAW
SUCH COUNTY SHALL UTI LI ZE THE ENFORCEMENT MECHANISM PROVIDED IN TH'S
SECTI ON. THE COVM SSI ONER SHALL ESTABLISH A UNIT W TH N THE DEPARTMENT
OF CORRECTI ONS AND COVWUNI TY SUPERVISION TO WORK WTH THE DI STRICT
ATTORNEY OF SUCH COUNTY AND THE TREATMENT PROGRAMS FOR THE PURPOSE OF
LOCATI NG, APPREHENDI NG AND REARRESTI NG OFFENDERS WHO HAVE ABSCONDED
FROM OR VIOLATED THE TERMS AND CONDI TI ONS OF CONDI Tl ONAL DI SCHARGE
DURI NG PARTI CI PATI ON | N A SUBSTANCE ABUSE TREATMENT ALTERNATI VE PROGRAM

2. I N COUNTIES WTH FI VE HUNDRED OR MORE ELIG BLE OFFENDERS PARTI G
| PATI NG | N SUBSTANCE ABUSE TREATMENT ALTERNATI VE PROGRAMS AS ESTABLI SHED
PURSUANT TO SECTION SEVENTY-TWO- C OF THE CORRECTI ON LAW THE DI STRI CT
ATTORNEY OF SUCH COUNTY SHALL APPLY TO THE COWM SSIONER FOR FUNDS TO
ESTABLISH A UNIT TO WORK W TH THE TREATMENT PROGRAMS FOR THE PURPOSE OF
LOCATI NG, APPREHENDI NG AND REARRESTI NG OFFENDERS WHO HAVE ABSCONDED
FROM OR VIOLATED THE TERMS AND CONDI TI ONS OF CONDI Tl ONAL DI SCHARGE
DURI NG PARTI CI PATI ON | N A SUBSTANCE ABUSE TREATMENT ALTERNATI VE PROGRAM



Co~NOoOUIT~hWNE

A. 4206 3

S 4. Subdivision 2 of section 70.06 of the penal law, as anended by
section 38 of chapter 7 of the laws of 2007, is anmended to read as
fol | ows:

2. Authorized sentence. (A) Except as provided in subdivision [five
or] six of this section, or as provided in subdivision five of section
70.80 of this article, when the court has found, pursuant to the
provi sions of the crimnal procedure law, that a person is a second
felony offender the court nust inpose an indeterm nate sentence of
i mprisonment. The maxi numterm of such sentence nmust be in accordance
with the provisions of subdivision three of this section and the m ni num
period of inprisonnent wunder such sentence nust be in accordance with
subdi vision four of this section. HOMNEVER, IN CASES INVOLVING A
CONVICTION OF A CLASS D OR E FELONY AS DEFI NED I N ARTI CLE TWO HUNDRED
TVENTY OR TWO HUNDRED TWVENTY-ONE OF THI S CHAPTER, OTHERW SE SUBJECT TO
SENTENCE UNDER THI S SECTI ON, WHERE THE PREDI CATE OFFENSE DI D NOT SUBJECT
THE OFFENDER TO A SENTENCE PURSUANT TO THE PROVI SIONS OF: (A) SECTI ON
70.02 OF TH'S ARTICLE, (B) AN A-1 FELONY OFFENSE, (C) MANSLAUGHTER IN
THE SECOND DEGREE, VEH CULAR MANSLAUGHTER | N THE SECOND DEGREE, VEH CU-
LAR MANSLAUGHTER I N THE FI RST DEGREE, AND CRI M NALLY NEG.I GENT HOM Cl DE
AS DEFINED I N ARTI CLE ONE HUNDRED TWENTY- FI VE OF TH S CHAPTER, (D) RAPE
IN THE SECOND DEGREE, RAPE IN THE THI RD DEGREE, CRI M NAL SEXUAL ACT IN
THE SECOND DEGREE, CRI M NAL SEXUAL ACT IN THE THI RD DEGREE, ATTEMPTED
SEXUAL ABUSE | N THE FI RST DEGREE, ATTEMPTED RAPE IN THE SECOND DEGREE
AND ATTEMPTED CRIM NAL SEXUAL ACT IN THE SECOND DEGREE AS DEFI NED I N
ARTI CLES ONE HUNDRED TEN AND ONE HUNDRED THIRTY OF TH' S CHAPTER, AND
VWHERE |T 1S DETERM NED THAT: (1) EXTENDED | NSTI TUTI ONAL CONFI NEMENT | S
NOT NECESSARY FOR THE PROTECTION OF THE PUBLIC, (Il1) THE OFFENDER IS IN
NEED OF TREATMENT TO RECOGNI ZE, MODI FY AND ELI M NATE A SUBSTANCE ABUSE,
ALCOHOL ABUSE, SUBSTANCE DEPENDENCY AND/ OR ALCOHOL DEPENDENCY; (I111) THE
OFFENDER DI D NOT HAVE SUBSTANTI AL PROPRI ETARY OR OTHER AUTHORI TATI VE
CONTROL OF AN ENTERPRI SE DEDI CATED TO THE UNLAWFUL MANUFACTURE OR SALE
OR DI STRI BUTI ON OF A CONTROLLED SUBSTANCE OR MARI HUANA; AND (I1V) SUCH
DI SPOSI TION |'S NOT | NCONSI STENT W TH THE ENDS OF JUSTI CE, THE COURT MAY
| MPOSE A SENTENCE OF CONDI TlI ONAL DI SCHARGE PURSUANT TO SECTI ON 65.05 OF
TH'S TI TLE.

(B) I N ACCORDANCE W TH THE PROVI SI ONS OF ARTI CLE FOUR HUNDRED TEN OF
THE CRI M NAL PROCEDURE LAW THE COURT MAY | MPOSE SUCH A SENTENCE ON THE
CONDI TION THAT THE OFFENDER PARTI Cl PATE | N A SUBSTANCE ABUSE TREATMENT
ALTERNATI VE PROGRAM FOR A SPECIFIED TIME PURSUANT TO  SECTI ON
SEVENTY- TWD- C OF THE CORRECTI ON LAW

(© UPON COWPLETION OF A COURSE OF TREATMENT, THE COURT SHALL TERM -
NATE THE SENTENCE | N ACCORDANCE W TH THE PROVI SI ONS OF SECTI ON 410. 90 OF
THE CRI M NAL PROCEDURE LAW | F THE COURT DETERM NES THAT THE OFFENDER
ABSCONDED FROM THE SUBSTANCE ABUSE TREATMENT ALTERNATI VE PROGRAM OR THAT
THE SENTENCE |'S NO LONGER SUl TABLE BECAUSE | T ENDANGERS THE SAFETY, THE
SECURI TY OR ORDER OF SUCH TREATMENT FACI LI TY OR THAT THE OFFENDER OTHER-
W SE VI OLATES THE TERMS AND CONDI TI ONS OF THE SENTENCE, THE SENTENCE MAY
BE REVOKED. UPON REVOCATI ON, THE OFFENDER SHALL BE SENTENCED AS A SECOND
FELONY OFFENDER PURSUANT TO THI' S SUBDI VI SI ON.

(D) THE COURT SHALL CONDUCT AN ONGO NG EVALUATI ON OF THE PROGRAM THE
COURT SHALL UNDERTAKE STUDIES IN CONJUNCTION WTH THE OFFICE OF
PROBATI ON AND CORRECTI ONAL ALTERNATI VES, THE DEPARTMENT OF CORRECTI ONS
AND COVWMUNITY SUPERVI SION, AND THE OFFI CE OF ALCOHOLI SM AND SUBSTANCE
ABUSE SERVI CES TO ENSURE THAT THE PROGRAMVATI C OBJECTI VES ARE MET.
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S 5. Subdivision 2 of section 70.06 of the penal law, as anended by
section 39 of chapter 7 of the laws of 2007, is anmended to read as
fol | ows:

2. Authorized sentence. (A) Except [as provided in subdivision five of
this section, or] as provided in subdivision five of section 70.80 of
this article, when the court has found, pursuant to the provisions of
the crimnal procedure law, that a person is a second felony offender
the court nust inpose an indeterm nate sentence of inprisonnment. The
maxi mum term of such sentence nust be in accordance with the provisions
of subdivision three of this section and the m ni num period of inprison-
ment under such sentence nust be in accordance w th subdivision four of
this section. HOAEVER, | N CASES | NVOLVI NG A CONVI CTI ON OF A CLASS D OR
E FELONY AS DEFI NED I N ARTI CLE TWD HUNDRED TVWENTY OR TWO HUNDRED TWEN-
TY-ONE OF THI'S CHAPTER, OTHERW SE SUBJECT TO SENTENCE UNDER THI S
SECTI ON, WHERE THE PREDI CATE OFFENSE DI D NOT SUBJECT THE OFFENDER TO A
SENTENCE PURSUANT TO THE PROVI SIONS OF: (A) SECTION 70.02 OF TH S ARTI -
CLE, (B) AN A-1 FELONY OFFENSE, (C) MANSLAUGHTER IN THE SECOND DEGREE,
VEH CULAR MANSLAUGHTER | N THE SECOND DEGREE, VEH CULAR MANSLAUGHTER I N
THE FI RST DEGREE, AND CRI M NALLY NEGLI GENT HOM CI DE AS DEFINED I N ARTI -
CLE ONE HUNDRED TWENTY-FIVE OF TH' S CHAPTER, (D) RAPE IN THE SECOND
DEGREE, RAPE IN THE THI RD DEGREE, CRIM NAL SEXUAL ACT IN THE SECOND
DEGREE, CRI M NAL SEXUAL ACT IN THE THI RD DEGREE, ATTEMPTED SEXUAL ABUSE
IN THE FIRST DEGREE, ATTEMPTED RAPE |IN THE SECOND DEGREE AND ATTEMPTED
CRIM NAL SEXUAL ACT IN THE SECOND DEGREE AS DEFINED |IN ARTICLES ONE
HUNDRED TEN AND ONE HUNDRED THIRTY OF THIS CHAPTER, AND WHERE IT IS
DETERM NED THAT: (1) EXTENDED | NSTI TUTI ONAL CONFI NEMENT | S NOT NECESSARY
FOR THE PROTECTI ON OF THE PUBLIC; (I1) THE OFFENDER IS I N NEED OF TREAT-
MENT TO RECOGNI ZE, MODIFY AND ELIM NATE A SUBSTANCE ABUSE, ALCOHOL
ABUSE, SUBSTANCE DEPENDENCY AND/ OR ALCOHOL DEPENDENCY; (I11) THE OFFEN-
DER DI D NOT HAVE SUBSTANTI AL PROPRI ETARY OR OTHER AUTHORI TATI VE CONTROL
OF AN ENTERPRI SE DEDI CATED TO THE UNLAWFUL MANUFACTURE OR SALE OR
DI STRI BUTI ON OF A CONTROLLED SUBSTANCE OR MARI HUANA;  AND (IV) SUCH
DI SPOSI TION |'S NOT | NCONSI STENT W TH THE ENDS OF JUSTI CE, THE COURT MAY
| MPOSE A SENTENCE OF CONDI TlI ONAL DI SCHARGE PURSUANT TO SECTI ON 65.05 OF
TH'S TI TLE.

(B) I N ACCORDANCE W TH THE PROVI SI ONS OF ARTI CLE FOUR HUNDRED TEN OF
THE CRI M NAL PROCEDURE LAW THE COURT MAY | MPOSE SUCH A SENTENCE ON THE
CONDI TION THAT THE OFFENDER PARTI Cl PATE | N A SUBSTANCE ABUSE TREATMENT
ALTERNATI VE PROGRAM FOR A SPECIFIED TIME PURSUANT TO  SECTI ON
SEVENTY- TWD- C OF THE CORRECTI ON LAW

(© UPON COWPLETION OF A COURSE OF TREATMENT, THE COURT SHALL TERM -
NATE THE SENTENCE | N ACCORDANCE W TH THE PROVI SI ONS OF SECTI ON 410. 90 OF
THE CRI M NAL PROCEDURE LAW | F THE COURT DETERM NES THAT THE OFFENDER
ABSCONDED FROM THE SUBSTANCE ABUSE TREATMENT ALTERNATI VE PROGRAM OR THAT
THE SENTENCE |'S NO LONGER SUl TABLE BECAUSE | T ENDANGERS THE SAFETY, THE
SECURI TY OR ORDER OF SUCH TREATMENT FACI LI TY OR THAT THE OFFENDER OTHER-
W SE VI OLATES THE TERMS AND CONDI TI ONS OF THE SENTENCE, THE SENTENCE MAY
BE REVOKED. UPON REVOCATI ON, THE OFFENDER SHALL BE SENTENCED AS A SECOND
FELONY OFFENDER PURSUANT TO THI' S SUBDI VI SI ON.

(D) THE COURT SHALL CONDUCT AN ONGO NG EVALUATI ON OF THE PROGRAM THE
COURT SHALL UNDERTAKE STUDIES IN CONJUNCTION WTH THE OFFICE OF
PROBATI ON AND CORRECTI ONAL ALTERNATI VES, THE DEPARTMENT OF CORRECTI ONS
AND COVWMUNITY SUPERVI SION, AND THE OFFI CE OF ALCOHOLI SM AND SUBSTANCE
ABUSE SERVI CES TO ENSURE THAT THE PROGRAMVATI C OBJECTI VES ARE MET.

S 6. The penal law is anended by adding a new section 220.80 to read
as foll ows:
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S 220. 80 OPERATI NG AN | LLEGAL DRUG ENTERPRI SE.

A PERSON IS GU LTY OF OPERATI NG AN | LLEGAL DRUG ENTERPRI SE WHEN HE OR
SHE KNOW NGLY AND UNLAWFULLY HAS SUBSTANTI AL PROPRI ETARY OR OTHER
AUTHORI TATI VE CONTROL OF AN ENTERPRI SE DEDI CATED TO THE UNLAWFUL MANU-
FACTURE, SALE OR DI STRI BUTI ON OF A CONTROLLED SUBSTANCE OR MARI HUANA

OPERATI NG AN | LLEGAL DRUG ENTERPRI SE | S A CLASS C FELONY.

S 7. The sumof twenty-one mllion dollars ($21, 000,000), or so nmnuch
thereof as nmay be necessary, is hereby appropriated to the division of
crimnal justice services, in consultation and coordination wth the
conmi ssi oner of al coholism and substance abuse services, the conm ssion-
er of corrections and comunity supervision, and the director of the
of fice of probation and correctional alternatives, out of any noneys in
the state treasury in the general fund to the credit of the state
pur poses account not otherwise appropriated, for carrying out the
provisions of this act. Such sum shall be payable on the audit and
warrant of the state conptroller on vouchers certified or approved by
t he conmi ssioner of the division of crimnal justice services, or his or
her duly designated representative in the manner provided by law. No
expenditure shall be made fromthis appropriation until a certificate of
approval of availability shall have been issued by the director of the
budget and filed wth the state conptroller and a copy filed with the
chai rperson of the senate finance commttee and the chairperson of the
assenbly ways and neans committee. Such certificate nmay be amended from
time to time by the director of the budget and a copy of each such
amendnent shall be filed with the state conptroller, the chairperson of
the senate finance commttee and the chairperson of the assenbly ways
and neans comm ttee.

S 8. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a Ilaw, provided that the
amendnents to subdivision 2 of section 70.06 of the penal |aw nade by
section four of this act shall be subject to the expiration and rever-
sion of such subdivision pursuant to section 74 of chapter 3 of the | aws
of 1995, as anended, when upon such date the provisions of section five
of this act shall take effect.



