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STATE OF NEW YORK

3200
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
January 24, 2013

Introduced by M of A FITZPATRI CK, McKEVITT, A Al O -- read once and
referred to the Conmttee on Corporations, Authorities and Conmm ssions

AN ACT to anend the public authorities law, in relation to authorizing
the state of New York nortgage agency to purchase construction nort-
gages

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 2402 of the public authorities |law is anended by
addi ng a new subdivision 18 to read as foll ows:

(18) " CONSTRUCTI ON MORTGAGE". A LOAN EXTENDED BY A BANK SECURED BY A
MORTGAGE ON REAL PROPERTY | MPROVED BY A RESI DENTI AL STRUCTURE FOR THE
CONSTRUCTI ON OF SUCH STRUCTURE

S 2. The public authorities law is anended by adding a new section
2405-f to read as foll ows:

S 2405-F. PURCHASE OF CONSTRUCTI ON MORTGAGES. (1) A PURPCSE OF THE
AGENCY SHALL BE TO PURCHASE CONSTRUCTI ON MORTGAGES FROM BANKS W THI N THE
STATE DURI NG PERI ODS WHEN THERE | S AN | NADEQUATE SUPPLY OF CREDI T AVAI L-
ABLE FOR NEW RESI DENTI AL MORTGAGES OR AVAI LABLE FOR SUCH LOANS AT CARRY-
| NG CHARGES W THI N THE FI NANCI AL MEANS OF PERSONS AND FAM LIES OF LOW
AND MODERATE | NCOVE.

IT IS HEREBY FOUND AND DECLARED THAT SUCH ACTI VI TI ES BY THE AGENCY
W LL ALLEVI ATE A CONDI TION IN THI S STATE WHI CH | S CONTRARY TO THE PUBLI C
HEALTH, SAFETY AND GENERAL WELFARE AND WHI CH HAS CONSTI TUTED I N THE PAST
AND FROM TIME TO TIME I N THE FUTURE CAN BE EXPECTED TO CONSTITUTE A
PUBLIC EMERGENCY. IT |S FURTHER FOUND AND DECLARED THAT SUCH PURPGCSES
ARE I N ALL RESPECTS FOR THE BENEFI T OF THE PEOPLE OF THE STATE OF NEW
YORK AND THE AGENCY SHALL BE REGARDED AS PERFORM NG AN ESSENTI AL GOVERN-
MENTAL FUNCTION IN CARRYING QOUT |ITS PURPOSES AND I N EXERCI SI NG THE
PONERS GRANTED BY THI S TI TLE

(2) (A) THE AGENCY SHALL REQUI RE CONSTRUCTI ON MORTGAGES PROVIDE THAT
THE ESTI MATED COST OF THE CONSTRUCTI ON MUST BE AT LEAST FI FTY PERCENT OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE MORTGAGOR S ADJUSTED BASI S | N THE RESI DENTI AL REAL PROPERTY (| NCLUD-
| NG LAND) .

(B) SUCH CONSTRUCTI ON MORTGAGES SHALL ALSO PROVI DE THAT THE PURCHASE
PRI CE OF THE REAL PROPERTY PLUS THE ESTI MATED COST OF THE CONSTRUCTI ON
MUST FALL WTH N CURRENT AGENCY REGULATIONS PERTAINING TO MAXI MUM
PURCHASE PRI CE. ANY COWMM TMENT | SSUED BY A BANK FOR SUCH CONSTRUCTI ON
MORTGAGE SHALL PROVIDE THAT THE BANK SHALL CERTIFY THE COST OF THE
CONSTRUCTI ON OF THE RESI DENTI AL STRUCTURE AND THAT THE BANK SHALL MONI -
TOR ONGO NG CONSTRUCTI ON THROUGH PERI ODI C | NSPECTI ONS AND SHALL PERFORM
A FI NAL | NSPECTI ON.

(3) THE AGENCY SHALL PURCHASE CONSTRUCTI ON MORTGAGES FROM BANKS AT
SUCH PRICES AND UPON SUCH TERMS AND CONDI TI ONS AS | T SHALL DETERM NE;
PROVI DED, HOWEVER, THAT THE TOTAL PURCHASE PRICE, EXCLUSIVE OF ANY
AMOUNTS REPRESENTI NG A REFUND OF COMM TMENT OR OTHER FEES PAI D BY A BANK
TO THE AGENCY, FOR ALL MORTGAGES WWHI CH THE AGENCY COMM TS TO PURCHASE
FROM A BANK AT ANY ONE TIME SHALL | N NO EVENT BE MORE THAN THE TOTAL OF
THE UNPAI D PRI NCl PAL BALANCES THEREOF, PLUS ACCRUED | NTEREST THEREON.

(4) IN CONDUCTING |TS PROGRAM OF PURCHASI NG CONSTRUCTI ON MORTGAGES,
THE AGENCY SHALL BE GOVERNED BY THE PROVISIONS OF PARAGRAPH (B) OF
SUBDI VI SI ON THREE OF SECTI ON TVENTY- FOUR HUNDRED FI VE OF THI' S PART.

(5 THE AGENCY SHALL REQURE AS A CONDITION OF PURCHASE OF
CONSTRUCTI ON MORTGAGES FROM BANKS THAT EACH SUCH BANK CERTI FY THAT EACH
SUCH CONSTRUCTI ON MORTGAGE |'S TO AN | NDI VI DUAL BORROAER AND IS | N ADDI -
TI ON TO THE MORTGAGES SUCH CERTI FYI NG BANK OTHERW SE WOULD HAVE MADE.

(6) NOTW THSTANDI NG THE MAXI MUM | NTEREST RATE, |F ANY, FIXED BY
SECTION 5-501 OF THE GENERAL OBLIGATIONS LAW OR ANY OTHER LAW NOT
SPECI FI CALLY AMENDI NG OR APPLI CABLE TO THI'S SECTI ON, THE AGENCY MAY SET
THE | NTEREST RATE TO BE BORNE BY CONSTRUCTI ON MORTGAGES PURCHASED BY THE
AGENCY FROM BANKS AT A RATE OR RATES WHI CH THE AGENCY FROM TI ME TO TI ME
SHALL DETERM NE TO BE AT LEAST SUFFICIENT, TOGETHER WTH ANY OTHER
AVAI LABLE MONI ES, TO PROVI DE FOR THE PAYMENT OF | TS BONDS AND NOTES, AND
CONSTRUCTI ON' MORTGAGES BEARI NG SUCH | NTEREST RATE SHALL NOT BE DEEMED TO
VI OLATE ANY SUCH LAW OR TO BE UNENFORCEABLE | F ORI Gl NATED BY A BANK I N
GOOD FAI TH PURSUANT TO AN UNDERTAKI NG W TH THE AGENCY W TH RESPECT TO
THE SALE THEREOF NOTW THSTANDI NG ANY SUBSEQUENT FAI LURE OF THE AGENCY TO
PURCHASE THE MORTGAGE OR ANY SUBSEQUENT SALE OR DI SPCSI TI ON OF THE MORT-
GAGE BY THE AGENCY TO SUCH BANK OR ANY OTHER PERSON.

(7) THE AGENCY SHALL REQUI RE THE SUBM SSION TO | T BY EACH BANK FROM
WH CH THE AGENCY HAS PURCHASED CONSTRUCTI ON MORTGAGES EVI DENCE SATI SFAC-
TORY TO THE AGENCY OF THE MAKI NG, AND | F APPLI CABLE, THE SERVICING OF
SUCH CONSTRUCTI ON  MORTGAGES | N CONFORM TY W TH SUCH BANK' S UNDERTAKI NG
W TH THE AGENCY AND | N CONNECTI ON THEREW TH MAY, THROUGH | TS EMPLOYEES
OR AGENTS OR THOSE OF THE BANKI NG DEPARTMENT, | NSPECT THE BOOKS AND
RECORDS OF ANY SUCH BANK.

(8) COWPLI ANCE BY ANY BANK WTH THE TERVS OF | TS AGREEMENT WTH OR
UNDERTAKI NG TO THE AGENCY W TH RESPECT TO THE SALE, AND | F APPLI CABLE,
THE SERVI CI NG, OF CONSTRUCTI ON MORTGAGES MAY BE ENFORCED BY DECREE OF
THE SUPREME COURT. THE AGENCY MAY REQUI RE AS A CONDI TI ON OF PURCHASE OF
CONSTRUCTI ON MORTGAGES FROM ANY BANK THE CONSENT OF SUCH BANK TO THE
JURI SDICTION OF THE SUPREME COURT OVER ANY SUCH PROCEEDI NG THE AGENCY
MAY ALSO REQUI RE AGREEMENT BY ANY BANK, AS A CONDITION OF THE AGENCY' S
PURCHASE OF CONSTRUCTI ON MORTGAGES FROM SUCH BANK, TO THE PAYMENT OF
PENALTI ES TO THE AGENCY FOR VI OLATI ON BY THE BANK OF | TS UNDERTAKI NGS TO
THE AGENCY, AND SUCH PENALTI ES SHALL BE RECOVERABLE AT THE SUT OF THE
AGENCY.
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(9) THE AGENCY SHALL REQU RE AS A CONDI TION OF PURCHASE OF ANY
CONSTRUCTI ON MORTGAGE FROM A BANK THAT THE BANK REPRESENT AND WARRANT TO
THE AGENCY THAT:

(A) THE MORTGAGE WAS NOT MADE | N SATI SFACTI ON OF AN OBLI GATI ON OF THE
BANK UNDER SECTI ON TVENTY- FOUR HUNDRED FI VE OF TH S PART;

(B) THE UNPAI D PRI NCl PAL BALANCE OF THE MORTGAGE AND THE | NTEREST RATE
THEREON HAVE BEEN ACCURATELY STATED TO THE AGENCY;

(© THE AMOUNT OF THE UNPAID PRI NCI PAL BALANCE IS JUSTLY DUE AND
ON' NG

(D) THE BANK HAS NO NOTICE OF THE EXI STENCE OF ANY COUNTERCLAI M
OFFSET OR DEFENSE ASSERTED BY THE MORTGAGOR OR ANY SUCCESSOR IN | NTER-
EST,

(E) THE MORTGAGE | S EVI DENCED BY A BOND OR PROM SSCRY NOTE AND A MORT-
GAGE DOCUMENT WH CH HAS BEEN PROPERLY RECORDED W TH THE APPROPRI ATE
PUBLI C OFFI ClI AL;

(F) THE MORTGAGE CONSTI TUTES A VALID FIRST LIEN ON THE REAL PROPERTY
DESCRI BED TO THE AGENCY SUBJECT ONLY TO REAL PROPERTY TAXES NOT YET DUE,
| NSTALLMENTS OF ASSESSMENTS NOT YET DUE, AND EASEMENTS AND RESTRI CTI ONS
OF RECORD WHI CH DO NOT ADVERSELY AFFECT, TO A MATERI AL DEGREE,  THE USE
OR VALUE OF THE REAL PROPERTY OR | MPROVEMENTS THEREON,

(G THE MORTGAGCOR |I'S NOT NOW I N DEFAULT I N THE PAYMENT OF ANY | NSTALL-
MENT OF PRINCIPAL OR | NTEREST, ESCROW FUNDS, REAL PROPERTY TAXES OR
OTHERW SE | N THE PERFORMANCE OF HI S OBLI GATI ONS UNDER THE MORTGAGE DOCU-
MENTS AND HAS NOT TO THE KNOALEDGE OF THE BANK BEEN I N DEFAULT IN THE
PERFORMANCE OF ANY SUCH OBLI GATION FOR A PERI OD OF LONGER THAN SI XTY
DAYS DURI NG THE LI FE OF THE MORTGAGE;, AND

(H THE | MPROVEMENTS TO THE MORTGACGED REAL PROPERTY ARE COVERED BY A
VALI D AND SUBSI STI NG POLI CY OF | NSURANCE | SSUED BY A COMPANY AUTHORI ZED
BY THE SUPERI NTENDENT OF FI NANCI AL SERVI CES TO | SSUE SUCH POLICIES IN
THE STATE OF NEW YORK AND PROVI DI NG FI RE AND EXTENDED COVERAGE TO AN
AMOUNT NOT LESS THAN EI GHTY PERCENT OF THE | NSURABLE VALUE OF THE
| MPROVEMENTS TO THE MORTGAGED REAL PROPERTY.

(10) EACH BANK SHALL BE LI ABLE TO THE AGENCY FOR ANY DAMAGES SUFFERED
BY THE AGENCY BY REASON OF THE UNTRUTH OF ANY REPRESENTATION OR THE
BREACH OF ANY WARRANTY AND, | N THE EVENT THAT ANY REPRESENTATI ON SHALL
PROVE TO BE UNTRUE WHEN MADE OR I N THE EVENT OF ANY BREACH OF WARRANTY,
THE BANK SHALL, AT THE OPTI ON OF THE AGENCY, REPURCHASE THE MORTGAGE FOR
THE ORI G NAL PURCHASE PRI CE ADJUSTED FOR AMOUNTS SUBSEQUENTLY PAI D THER-
EON, AS THE AGENCY SHALL DETERM NE.

(11) THE AGENCY NEED NOT REQUI RE THE RECORDI NG OF AN ASSI GNVENT OF ANY
CONSTRUCTI ON  MORTGAGE PURCHASED BY | T FROM A BANK PURSUANT TO THI S
SECTI ON AND SHALL NOT BE REQURED TO NOTIFY THE MORTGAGOCR OF |ITS
PURCHASE OF THE MORTGAGE. THE AGENCY SHALL NOT BE REQUI RED TO | NSPECT OR
TAKE POSSESSION OF THE MORTGAGE DOCUMENTS | F THE BANK FROM WHI CH THE
CONSTRUCTI ON MORTGAGE | S PURCHASED BY THE AGENCY SHALL ENTER A CONTRACT
TO SERVI CE SUCH MORTGAGE AND ACCOUNT TO THE AGENCY THEREFOR.

(12) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW THE AGENCY | S AUTHOR-
IZED TO REQURE, AS A CONDITION TO THE PURCHASE FROM BANKS OF ANY
CONSTRUCTI ON MORTGAGE, SUCH RESTRI CTI ONS UPON ASSUVABI LI TY OF THE MORT-
GAGE, DEFAULT PROVI SI ONS, RI GHTS TO ACCELERATE, AND OTHER TERMS APPLI CA-
BLE TO SUCH CONSTRUCTI ON MORTGAGES MADE BY THE BANK PURSUANT TO UNDER-
TAKI NGS W TH THE AGENCY W TH RESPECT TO THE SALE THEREOF AS THE AGENCY
MAY DETERM NE TO BE NECESSARY OR DESI RABLE TO ASSURE THE REPAYMENT OF
| TS BONDS AND NOTES AND THE EXEMPTI ON FROM FEDERAL | NCOVE TAXES OF THE
| NTEREST PAYABLE ON |ITS BONDS AND NOTES. ALL SUCH TERMS SHALL BE
ENFORCEABLE BY THE ORI G NATI NG BANK, THE AGENCY, AND ANY SUCCESSOR HOLD-
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ER OF THE MORTGAGE UNLESS EXPRESSLY WAI VED I N WRI TI NG BY OR ON BEHALF OF
THE AGENCY

S 3. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw, except that any rules and regul ati ons neces-
sary for the tinmely inplenmentation of this act on its effective date
shall be pronul gated on or before such effective date.



