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STATE OF NEW YORK

3093
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
January 23, 2013

Introduced by M of A LAVINE -- read once and referred to the Commttee
on | nsurance

AN ACT to amend the insurance law, in relation to unfair clains prac-
tices

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 2601 of the insurance |aw is anmended by adding a
new subsection (a-1) to read as foll ows:

(A-1) (1) NO REPRESENTATI VE OF AN | NSURER SHALL TAKE ANY WRI TTEN OR
RECORDED STATEMENT FROM AN UNREPRESENTED CLAI MANT UNTI L AT LEAST SI XTY
DAYS HAVE PASSED SI NCE THE DATE OF THE EVENT GVING RISE TO A CLAIM
EXCEPT IN A CLCAAIMVWHI CH | S FOR LOSS OR DAMAGE TO PROPERTY ONLY, OR AS IS
PERM TTED BY THE WORKERS' COVPENSATI ON LAW | N THE EVENT THAT AN | NSURER
VI OLATES TH' S PARAGRAPH, THE STATEMENT SHALL BE | NADM SSI BLE AT TRI AL
AND SHALL NOT BE USED DURI NG ANY COURSE OF THE CAUSE OF ACTION FOR ANY
PURPCSE, EXCEPT |F BENEFICIAL TO THE CLAI MANT. | F AN I NSURER TAKES A
VWRI TTEN OR RECORDED STATEMENT AFTER THE PROH BITED TIME PERIOD HAS
EXPIRED, |IT SHALL ADVI SE THE CLAI MANT OF H'S OR HER RI GHT TO REFUSE TO
G VE THE STATEMENT AND THE RI GHT TO SEEK ADVI CE FROM COUNSEL REGARDI NG
THE REQUEST FOR SUCH STATEMENT. A COPY OF THE TRANSCRI PT OF ANY RECORDED
STATEMENT SHALL BE PROVIDED TO THE CLAI MANT W THI N THI RTY DAYS OF THE
DATE OF THE RECORDI NG

FOR THE PURPCSE OF THI S SUBSECTI ON THE TERM " REPRESENTATI VE" MEANS ANY
REPRESENTATI VE WORKI NG FOR OR ON BEHALF OF A LI ABILITY I NSURER, SELF-IN
SURED ENTI TY OR THI RD PARTY CLAIMS ADM NI STRATOR | NCLUDI NG, BUT NOT
LIMTED TO ALL EMPLOYEES, AGENTS, | NDEPENDENT CONTRACTORS AND | NVESTI -
GATORS | N ANY SI TUATI ON REGARDI NG AN ACCI DENT WHERE THE LAWS OF THE
STATE APPLY, EXCEPT THAT REPRESENTATIVES HANDLI NG CLAI M5 PURSUANT TO
ARTI CLE FI FTY-ONE OR FI FTY-TWO OF THI S CHAPTER ARE EXPRESSLY EXCLUDED
FROM THI'S SUBSECTI ON W TH REGARD TO THEI R OAN CLAI MANTS. HOWEVER, SUCH

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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REPRESENTATI VES ARE REQUI RED TO ADVI SE APPLI CANTS THAT THEY HAVE THE
RI GHT TO SPEAK TO AN ATTORNEY BEFORE G VI NG A STATEMENT.

(2) A REPRESENTATIVE SHALL NOT SETTLE A CLAIM W TH AN UNREPRESENTED
CLAI MANT UNLESS IT IS FOR THE FULL PCLICY LIMTS (1 NCLUDI NG ANY EXCESS
COVERAGE) UNLESS MORE THAN SI XTY DAYS HAVE PASSED SI NCE THE DATE OF THE
EVENT GVING RISE TO THE CLAIM | F THERE |S SUPPLEMENTAL UNI NSURED
MOTORI ST COVERAGE AVAI LABLE TO THE CLAI MANT, THE SETTLI NG REPRESENTATI VE
MUST FI RST OBTAIN THE SUPPLEMENTAL UNI NSURED MOTORI ST | NSURER S WRI TTEN
CONSENT TO SETTLE ON BEHALF OF THE CLAI MANT. ANY SETTLEMENTS MADE DURI NG
THE PROCHI BI TED TI ME PERI OD THAT DO NOT MEET THE AFOREMENTI ONED CRI TERI A
ARE VO DABLE BY THE CLAI MANT AND UNENFORCEABLE BY THE | NSURER. AT THE
OPTI ON OF THE CLAI MANT, THE SETTLEMENT SHALL BE VO DABLE TO THE EXTENT
THAT | T PREJUDICES ANY RIGHTS OF THE UNREPRESENTED CLAI MANT AND ALL
SUPPLEMENTAL UNI NSURED MOTORI ST | NSURERS COVERI NG THE CLAI MANT FOR THE
SUBJECT EVENT G VING RISE TO THE CLAI M

(3) DURING ALL COVMUNI CATIONS W TH UNREPRESENTED CLAI MANTS, BEFORE
ASKI NG ANY CLAI MANT ANY QUESTI ONS AT ALL, THE REPRESENTATI VE SHALL READ
THE CLAI MANT A STATEMENT ADVI SING HM OR HER OF THE RI GHT TO REFUSE TO
SPEAK W TH THE | NSURER AND ADVI SING HHM OR HER OF THE RIGHT TO CONSULT
AN ATTORNEY. THE FOLLOW NG STATEMENT SHALL BE READ EACH AND EVERY TI ME
THE CLAI MANT | S CONTACTED. "YOU HAVE THE RI GHT TO CONSULT W TH AN ATTOR-
NEY BEFORE SPEAKI NG TO ME OR PROVIDING ME WTH ANY | NFORMVATI ON, DOCU
MENTS, PHOTOGRAPHS, WRITTEN STATEMENTS, RECORDED STATEMENTS OR OTHER
EVI DENCE. THE PAYMENT OF YOUR MEDICAL BILLS OR THE AVAILABILITY OF
LI ABI LI TY COVERAGE |'S NOT CONTI NGENT UPON SPEAKI NG W TH ME. "

(4) IN THE EVENT THAT ANY SETTLEMENT IS MADE W TH AN UNREPRESENTED
CLAI MANT AFTER THE PROHI BI TED TI ME PERI OD HAS PASSED, THE CLAI MANT NMNAY
RESCIND THE SETTLEMENT AGREEMENT OR RELEASE BY NOTI FYI NG THE | NSURER
W TH N THI RTY DAYS OF THE DATE OF THE RELEASE OR SETTLEMENT AGREEMENT.
IN ORDER TO RESCI ND THE AGREEMENT OR RELEASE, THE CLAI MANT MUST SEND A
LETTER VI A CERTI FIED MAI L, RETURN RECEI PT REQUESTED TO THE REPRESEN-
TATI VE.

(5) ANY OFFER TO SETTLE A CLAIMWTH, OR A RELEASE G VEN TO AN UNREP-
RESENTED CLAI MANT MJST CONTAI N THE FOLLOW NG LANGUAGE | N BOLD AND LARGE
TYPE SET ADVISING CLAIMANT OF THE RIGHT TO RESCIND AND THE RI GHT TO
CONSULT W TH AN ATTORNEY BEFORE SI GNI NG THE RELEASE. IF IT DOES NOT, IT
IS VO D AND UNENFORCEABLE. "YOU HAVE THE RI GHT TO REFUSE TO SETTLE YOUR
CLAI M AND DESPI TE SUCH REFUSAL TO SETTLE, YOUR MEDI CAL BILLS WLL STILL
BE PAID AND LIABILITY COVERAGE WLL STILL BE AVAI LABLE. YOU HAVE THE
RI GHT TO CONSULT W TH AN ATTORNEY BEFORE NEGOTI ATING WTH US AND THE
RIGHT TO DO SO BEFORE G VI NG ANY WRI TTEN OR RECORDED STATEMENTS, PHOTO
GRAPHS, DOCUMENTS OR ANY OTHER EVIDENCE TO US." ALL RELEASES SHALL
CONTAIN THE FOLLOW NG IN BOLD TYPE, W TH A SEPARATE S| GNATURE LI NE FOR
THE CLAI MANT: "THE SETTLEMENT OF THI S CLAIM FOREVER BARS THE CLAI MANT
FROM ANY FUTURE RECOVERI ES RELATED TO THI S | NCI DENT. "

(6) | F AN UNREPRESENTED CLAI MANT DOES NOT READ OR SPEAK ENGLI SH, THE
REPRESENTATI VE SHALL NOT ENGAGE | N ANY COVMUNI CATI ONS W TH THE CLAI MANT
UNLESS | T ENGAGES A CERTI FI ED | NTERPRETER TO COVMUNI CATE W TH THE CLAI M
ANT. THE REPRESENTATIVE SHALL ALSO ADVI SE THE CLAI MANT OF H'S OR HER
RI GHTS AS OUTLINED IN THI' S SUBSECTI ON, AND EXPLAI N THE CONDI TI ON OF ANY
SETTLEMENTS TO THE CLAI MANT. THE | NTERPRETER SHALL SI GN AN AFFI DAVI T,
VH CH | S NOTARI ZED, REGARDI NG THE ACCURACY OF THE TRANSLATION, AND THE
ORI G NAL THEREOF SHALL BE KEPT ON FILE FOR AT LEAST SEVEN YEARS, ALONG
W TH THE LAST KNOAN CONTACT | NFORMVATI ON FOR THE | NTERPRETER

S 2. This act shall take effect immediately and shall apply to «clains
that are settled on or after such date.



