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STATE OF NEW YORK

2852
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
January 18, 2013

Introduced by M of A CLARK, HOOPER, ORTIZ, GABRYSZAK -- Milti - Spon-
sored by -- M of A BRENNAN, COLTON, COOK, GANTT, JACOBS, MAGEE
M LLMAN, PERRY, SCARBOROUGH, WRI GHT -- read once and referred to the
Conmi tt ee on Banks

AN ACT to anend the banking |aw, the real property law, the real proper-
ty actions and proceedings law, the general business law and the
general obligations law, in relation to enacting the "Honme Equity
Fraud Act”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "Home Equity Fraud Act".

S 2. Legislative findings. The |legislature hereby finds that many
senior citizens and mnority homeowners in New York have been targeted
by unet hi cal hone i nprovenent contractors, nortgage conpani es, nortgage
brokers and finance conpani es who i nduce these honmeowners into entering
into high cost high interest rate nortgage agreenents which the honmeown-
er is often unable to afford with the intent of foreclosing on the hone
and stripping the equity.

The legislature further finds that in order to entice people into
entering into these agreenents they are prom sed refinancing of primry
nort gages, consolidation of |oans and outstanding bills and are given
cash but often are not told or do not understand that they are securing
the loan with a nortgage lien on their honme which will lead to foreclo-
sure in the event of default. Oten these |oans are docunented wth
fal se and m sl eadi ng docunent ati on provi ded by brokers which coul d easi -
ly be determined to be false if checked by the | ender. Despite prohibi-
tions contained in federal |aw many of these | oans are based on equity
in the hone and not on the borrower's ability to pay. Since many of
t hese honeowners |live on a fixed incone, they are unable to nmke the
required paynents and end up losing their honmes. This practice appears
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to be targeted in nei ghborhoods with a high concentration of senior and
mnority residents.

The legislature further finds that it is in the best interest of the
citizens of this state that these unethical practices should be prohib-
ited by law and that unscrupul ous individuals should be denied the abil -
ity to utilize the courts of this state to perpetrate these abuses upon
senior citizens and mnority residents of this state and does therefore
enact this Home Equity Fraud Act in order to prevent predatory |ending.

S 3. Subdivision 1 of section 595-a of the banking | aw i s anended by
addi ng four new paragraphs (i), (j), (k) and (I) to read as foll ows:

(1) ENGAG NG I N ANY ACTIVITY, TRANSACTION OR COURSE OF BUSINESS IN
CONNECTION WTH A HOVE | MPROVEMENT CONTRACT AS DESCRI BED | N SECTI ON
SEVEN HUNDRED SEVENTY OF THE GENERAL BUSI NESS LAW OTHER THAN W TH REGARD
TO PROVI DI NG SERVI CES DI RECTLY CONNECTED W TH THE MAKI NG OF A MORTGAGE
LOAN PURSUANT TO THE PROVISIONS OF THI'S ARTICLE, AND ONLY | F SUCH
SERVI CES AND THE FEES PAID OR TO BE PAID |IN CONNECTION THEREW TH ARE
FULLY DI SCLOSED AND AGREED TO IN WRI TI NG BY ALL PARTIES TO THE TRANS-
ACTI ON.

(J) CHARG NG OR PAYI NG EITHER DI RECTLY OR | NDI RECTLY, A FEE I N EXCESS
OF THE GREATER OF FI VE HUNDRED DOLLARS OR THREE PERCENT OF THE MORTGAGE
LOAN FOR THE SERVI CES RENDERED BY THE MORTGAGE BROKER

(K) THE FAI LURE OF A MORTGAGE BANKER OR EXEMPT ORGANI ZATI ON TO ASSURE
THAT NO MORE THAN A TOTAL OF SI X PERCENT OF THE VALUE OF THE LOAN IS
CHARGED FOR ALL SERVI CES RENDERED | N CONNECTI ON W TH QUALI FYI NG FOR AND
RECEI VI NG THE LQAN, PROVI DED THAT ANY FEES WH CH ARE REQUI RED TO BE PAI D
TO ANY PUBLI C OFFI CER FOR THE FILING RECORDING OR RELEASING IN ANY
PUBLI C OFFI CE OF A DOCUMENT SECURI NG THE LOAN AND THE COSTS OF ANY TI TLE
| NSURANCE OR THE FEES OF AN ATTORNEY VOLUNTARI LY ENGAGED BY AND SOLELY
REPRESENTI NG THE | NTERESTS OF THE BORROWER SHALL NOT BE | NCLUDED W THI N
THIS LIMT.

(L) CHARA NG A FEE OR ANYTHI NG OF VALUE I N CONNECTI ON W TH THE REFI -
NANCI NG OF A MORTGAGE LOAN UNLESS SUCH REFI NANCI NG | S FOR THE PURPOSE OF
REDUCI NG THE RATE ON THE MORTGAGE LOAN I N AN AMOUNT WHI CH EXCEEDS THE
COST OF SUCH REFI NANCE AND WHI CH W LL ALLOW THE MORTGAGOR TO RECOVER THE
COST OF REFI NANCI NG THE LOAN W THI N TWD YEARS OF THE DATE OF SUCH REFI -
NANCE. THI S PROVI SI ON SHALL NOT APPLY TO ANY ADDI TI ONAL PROCEEDS |IN
EXCESS OF THE ORI G NAL LOAN RECEI VED BY A MORTGAGOR | N CONNECTI ON W TH
SUCH REFI NANCI NG.

S 4. Paragraph (d) of subdivision 3 of section 595-a of the banking
law, as relettered by chapter 400 of the laws of 1993, is relettered
par agraph (e) and a new paragraph (d) is added to read as fol |l ows:

(D) EACH MORTGAGE BROKER, MORTGAGE BANKER AND EXEMPT ORGANI ZATI ON
SHALL PROVIDE TO EACH APPLICANT FOR A MORTGAGE LOAN AT OR BEFORE THE
TI ME OF APPLI CATION, I N WRI TI NG

(1) A DI SCLOSURE STATI NG WHETHER THE MORTGAGE LOAN W LL BE RETAI NED BY
THE ORI G NAL LENDER OR SOLD AFTER CLOSING TO A THIRD PARTY AND IF IT IS
TO BE SOLD, THE NAME OF SUCH THI RD PARTY; AND

(2) A NOTICE G VING THE APPLI CANT THE RI GHT TO DESI GNATE A THI RD PARTY
TO RECEIVE COPIES OF ALL WRI TTEN COVMUNI CATI ONS REGARDI NG THE LOAN AND
SETTI NG FORTH THE PROCEDURE FOR THE APPLI CANT TO EXERCI SE SUCH RI GHT.

I N THE EVENT THAT THE DI SCLOSURE AND NOTI CES REQUI RED BY THIS SECTI ON
ARE NOT MADE, THE MORTGAGE LOAN MADE AS A RESULT OF SUCH APPLI CATI ON
SHALL NOT BE SCOLD OR TRANSFERRED NOR ANY ACTION TAKEN TO ENFORCE THE
LENDER S RIGHTS UNTIL TH RTY DAYS AFTER SUCH DI SCLOSURES ARE MADE AND
ACKNOWLEDGED BY THE BORRONER



Co~NOoOUIT~hWNE

A 2852 3

S 5. Subdivision (d) of section 347 of the banking | aw, as anended by
chapter 22 of the laws of 1990, is anended and a new subdivision (e) is
added to read as foll ows:

(d) The licensee has engaged in the business of a sales finance conpa-
ny and has done or failed to do any act, except the failure to pay the
fees required, which would be grounds for the suspension or revocation
of its Ilicense pursuant to section four hundred ninety-five of this
chapter were it required to obtain such a license[.];

(E) THE LI CENSEE HAS ENGAGED I N ANY ACTIVITY, TRANSACTI ON OR COURSE OF
BUSI NESS OR HAS PAI D OR OBTAI NED ANY MONEY OR OTHER THING OF VALUE |IN
CONNECTION W TH A HOVE | MPROVEMENT CONTRACT AS DEFI NED | N SECTI ON SEVEN
HUNDRED SEVENTY OF THE GENERAL BUSI NESS LAW W THOUT FULLY DI SCLOSI NG
SUCH ACTIVITY, TRANSACTI ON OR COURSE OF BUSI NESS AND ANY FEES OR THI NG
OF VALUE PAID OR TO BE PAID I N CONNECTI ON THEREW TH AND W THOUT HAVI NG
OBTAI NED THE AGREEMENT | N WRI TI NG FROM ALL PARTI ES TO THE TRANSACTI ON.

S 6. Section 592-a of the banking |aw is amended by addi ng a new
subdivision 3 to read as foll ows:

3. ANY MORTGAGE BROKER REGQ STERED UNDER THI S ARTI CLE WHO I N ANY WAY
PLACES W TH OR OBTAINS A MORTGAGE LOAN FROM A MORTGAGE BANKER OR EXEMPT
ORGANI ZATI ON REQ STERED UNDER THI' S ARTI CLE SHALL FOR ALL PURPCSES BE
DEEMED TO BE AN AGENT OF SUCH BANKER OR EXEMPT ORGANI ZATI ON. ANY
ATTEMPT BY ANY PERSON TO VO D THI' S PROVI SI ON BY CONTRACT OR | N ANY OTHER
VWAY SHALL BE VO D AS AGAI NST PUBLI C PQOLI CY.

S 7. The real property law is anended by addi ng a new section 254-e to
read as foll ows:

S 254-E. CERTAI N MORTGAGE PROVI SI ONS PRCHI BI TED. NO MORTGAGE ON A LOAN
SECURED PRI MARI LY BY AN | NTEREST | N REAL PROPERTY USED AS A PRI MARY
RESI DENCE BY THE MORTGAGOR AT THE TI ME SUCH LOAN IS MADE SHALL CONTAI N
ANY PROVI SI ON WHI CH:

1. ALLOAS FOR A BALLOON PAYMENT; OR

2. ALLONS FOR A PAYMENT SCHEDULE W TH REGULAR PERI ODI C PAYMENTS THAT
CAUSE THE PRI NCI PAL BALANCE TO | NCREASE; OR

3. ALLOAS FOR A PROVI SI ON STATI NG THAT THE | NTEREST RATE OF THE LOAN
UNDERLYI NG THE MORTGAGE | NCREASES AFTER DEFAULT.

S 8. The real property actions and proceedings law is anended by
addi ng a new section 1308 to read as foll ows:

S 1308. NOTICE TO MORTGAGOR OR OMNER. I N ALL FORECLOSURE ACTI ONS THE
MORTGAGEE, UPON COMVENCEMENT OF A FORECLOSURE PROCEEDI NG  SHALL SERVE
THE MORTGAGOR AT THE SAME TI ME AS SERVI CE OF THE SUVMMONS AND COWVPLAI NT,
A NOTICE I N THE FOLLOW NG FORM

"NOTI CE TO MORTGAGOR OR OWNER:

YOU HAVE BEEN SERVED W TH A SUVMMONS AND COVPLAI NT I N A MORTGAGE FORE-
CLOSURE PROCEEDING. |IF YOU FAIL TO RESPOND TO THESE | MPORTANT LEGAL
DOCUMENTS, YOU MAY LOSE YOUR HOME.

READ THI S CAREFULLY:

YOU MAY BE ABLE TO PREVENT YOUR HOVE FROM BEI NG LOST IN A FORECLOSURE
ACTI ON.

STATE AND FEDERAL LAWS ALLOW YOU TO DEFEND FORECLOSURE PROCEEDI NGS | N
CERTAI N Cl RCUMSTANCES AND MAY ALLOW YOU TO PREVENT A FORECLOSURE ON YOUR
HOVE. YOU MAY BE ABLE TO OFFER DEFENSES IN THI S FORECLOSURE PROCEEDI NG
UNDER THE FOLLOW NG Cl RCUMSTANCES:

1. |F YOU GAVE A MORTGAGE ON YOUR HOVE AS THE RESULT OF A DOOR TO DOOR
TRANSACTI ON;

2. IF YOU GAVE A MORTGAGE ON YOUR HOVE I N ORDER TO FI NANCE A HOMVE
| MPROVEMENT CONTRACT;
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3. I F YOU DI D NOT UNDERSTAND THAT YOU WERE SI GNI NG A MORTGAGE OR WERE
UNAWARE THAT YOU HAD A MORTGAGE ON YOUR HOMVE;

4. | F YOU WERE ON PUBLI C ASSI STANCE AT THE TI ME YOU GAVE A MORTGAGE ON
YOUR HOVE, OR WERE RETI RED AND COLLECTI NG SOCI AL SECURI TY OR SSI AND THE
PERSON WHO TOOK THE MORTGAGE ON YOUR HOVE KNEW YOU HAD A FI XED | NCOVE;

5. IF YOU WERE ON A LIMTED FI XED | NCOVE AT THE TI ME YOU GAVE THE
MORTGAGE ON YOUR HOME.

ALSO, YOUR MORTGAGE DOCUMENTS MAY CONTAI N LANGUAGE STATI NG YOUR RI GHTS
UNDER THE CONTRACT | N CASES WHERE YOU ARE SUBJECT TO FORECLOSURE.

| F YOU TH NK THAT YOU MAY HAVE A DEFENSE TO THI S FORECLOSURE PROCEED-
ING YOU MIST ACT PROWPTLY - FAI LURE TO ANSWER THE ENCLOSED SUMMONS AND
COVPLAI NT WLL ALLOW THE MORTGAGEE' S OR BANK'S ATTORNEYS TO ENTER A
DEFAULT JUDGVENT AGAI NST YQU.

THE FRONT OF THE SUMMONS WLL TELL YOU HOW MANY DAYS YOU HAVE TO
ANSWER BEFORE THE MORTGAGEE OR BANK MAY ENTER A DEFAULT JUDGVENT AGAI NST
YOU.

YOU MAY CONSULT AN ATTORNEY, | NCLUDI NG LEGAL AID I F YOU QUALI FY. THE
LAW (NEW YORK REAL PROPERTY ACTI ONS AND PROCEEDI NGS LAW ARTI CLE 13)
PROVI DES DEFENSES FOR CERTAI N MORTGAGORS AND HOVEOWNERS.

THE PHONE NUMBERS AND OFFICE ADDRESSES FOR YOUR LOCAL LEGAL AID
OFFI CES ARE CONTAINED I N YOUR TELEPHONE DI RECTORY. | F YOUR PHONE BOOK
HAS GOVERNMENT PAGES, THE PHONE NUMBER AND OFFICE ADDRESSES OF YOUR
LOCAL LEGAL Al D OFFI CES SHOULD BE LI STED THERE ALSO.

ONLY A QUALIFIED ATTORNEY CAN TELL YOU ALL OF YOUR RIGHTS IN TH' S
PROCEEDI NG

YOU MUST ACT PROVPTLY OR YOU MAY LOSE YOUR HOMVE. "

S 9. The real property actions and proceedings law is anended by
addi ng a new section 1309 to read as foll ows:

S 1309. PLEADING REQUI RED. 1. ANY COWPLAI NT SERVED I N A PROCEEDI NG
| NI TI ATED PURSUANT TO THI' S ARTI CLE RELATI NG TO A MORTGAGE LOAN WHI CH WAS
I NI TI ATED BY A MORTGAGE BANKER OR EXEMPT ORGANI ZATI ON REG STERED PURSU
ANT TO SECTION FI VE HUNDRED NI NETY- ONE OF THE BANKI NG LAW MUST CONTAI N
AN AFFI RVATI VE ALLEGATI ON, WHI CH ALLEGATI ON MUST BE PROVEN TO THE SATI S-
FACTI ON OF THE COURT, THAT SUCH MORTGAGE BANKER OR EXEMPT ORGANI ZATI ON
HAS COWPLI ED WTH ALL OF THE PROVI SI ONS OF SECTI ON FI VE HUNDRED NI NETY-
FI VE- A OF THE BANKI NG LAW

2. I N ANY ACTI ON BROUGHT UNDER THI S ARTICLE I N WH CH THE MORTGAGE TO
BE FORECLOSED AROSE FROM THE REFI NANCI NG OF A PERSONAL RESI DENCE WHI CH
WAS OANED BY THE DEFENDANT FOR MORE THAN FI VE YEARS PRI OR TO THE DATE OF
SUCH MORTGACGE | T SHALL BE AN AFFI RVATI VE DEFENSE THAT: (A) AT THE TIME
OF THE LOAN ORI G NATI ON THE MORTGAGOR DI D NOT HAVE THE FI NANCI AL ABI LI TY
TO REPAY THE LOAN AND THAT THE FI NANCI AL | NSTI TUTI ON KNEW OR SHOULD HAVE
KNOWN THAT THE MORTGAGOR WOULD NOT BE ABLE TO REPAY SUCH LQAN;, (B) THE
MORTGAGE BROKER, MORTGAGE BANKER OR EXEMPT ORGANI ZATI ON VWHI CH ORI G NATED
THE LOAN VI OLATED ANY PROVI SI ON OF SECTI ON FI VE HUNDRED NI NETY- FI VE- A OF
THE BANKI NG LAW OR (C) THE MORTGAGE DOCUMENT CONTAINS A PROVI SI ON
PROHI Bl TED BY SECTI ON TWD HUNDRED FI FTY- FOUR- E OF THE REAL PROPERTY LAW
THE COURT MAY CONSIDER FACTORS | NCLUDI NG BUT NOT LI M TED TO THE FACT
THAT THE MORTGAGOR WAS NOT EMPLOYED AND UNLIKELY TO OBTAIN FUTURE
EMPLOYMENT, THE FACT THAT THE MORTGAGOR WAS LI VI NG ON A FI XED | NCOVE OR
WAS THE RECI Pl ENT OF FEDERAL OR STATE ENTI TLEMENT OF PUBLIC ASSI STANCE
OR THAT THE PAYMENTS REQUI RED BY SUCH MORTGAGE LOAN, TOGETHER W TH THE
PAYMENTS REQUI RED BY ANY OTHER LOAN SECURED BY THE PREM SES TO BE FORE-
CLOSED, WERE MORE THAN FI FTY PERCENT OF THE MORTGAGOR S AFTER TAX MONTH
LY I NCOVE AS OF THE DATE OF THE LOAN. FOR PURPCSES OF THI S SECTI ON, THE
TERM FI NANCI AL | NSTI TUTI ON SHALL | NCLUDE ANY BANKI NG ORGANI ZATI ON, MORT-
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GAGE BROKER, MORTGAGE BANKER OR LI CENSED LENDERS | NVOLVED IN THE ORI G -
NATI ON OF THE MORTGAGE BElI NG FORECLOSED AND ANY ASSI GNEE OR SUCCESSOR OF
SUCH PERSON OR ENTITY. I N ANY ACTI ON BROUGHT UNDER THI' S ARTI CLE I N
VH CH ANY SUCH AFFI RVATI VE DEFENSE |'S PROVEN TO THE SATI SFACTI ON OF THE
FI NDER OF FACT, THE COURT MAY AWARD REASONABLE ATTORNEY FEES TO THE
DEFENDANT.

S 10. Paragraph (h) of subdivision 1 of section 771 of the general
busi ness | aw, as anended by chapter 32 of the laws of 1989, is anended
to read as foll ows:

(h) A notice to the owner that, in addition to any right otherwise to
revoke an offer, the owner may cancel the hone inprovenent contract
until mdnight of the [third] FIFTEENTH busi ness day after the day on
whi ch the owner has signed an agreenent or offer to purchase relating to
such contract. Cancellation occurs when witten notice of cancellation
is given to the home inprovenent contractor. Notice of cancellation, if
given by mail, shall be deened given when deposited in a nail box proper-
|y addressed and postage prepaid. Notice of cancellation shall be suffi-
cient if it indicates the intention of the owner not to be bound.
Not wi t hst andi ng the foregoing, this paragraph shall not apply to a tran-
saction in which the owner has initiated the contact and the hone
i nprovenent is needed to neet a bona fide enmergency of the owner, and
the owner furnishes the hone inprovenent contractor with a separate
dat ed and signed personal statenent in the owner's handwiting describ-
ing the situation requiring imrediate renedy and expressly acknow edgi ng
and waiving the right to cancel the honme inprovenent contract within
[three] FIFTEEN busi ness days. For the purposes of this paragraph the
term"owner" shall nean an owner or any representative of an owner.

S 11. The general business |aw is anended by addi ng a new section
771-b to read as foll ows:

S 771-B. RESPONSI Bl LI TIES OF HOVE | MPROVEMENT CONTRACTORS. 1. NO HOMVE
| MPROVEMENT CONTRACTOR SHALL ENGAGE |IN ANY ACTIVITY, TRANSACTION OR
COURSE OF BUSINESS OR PAY OR RECElI VE ANY FEE, PAYMENT, MONEY OR OTHER
THI NG OF VALUE | N CONNECTI ON W TH THE FI NANCI NG OF A HOVE | MPROVEMENT
CONTRACT W THOUT FULLY DI SCLOSI NG SUCH ACTI VI TY, TRANSACTI ON OR COURSE
OF BUSI NESS AND ANY FEES, PAYMENT OR OTHER THI NG OF VALUE PAID OR TO BE
PAID | N CONNECTI ON THEREW TH AND W THOUT HAVI NG OBTAI NED THE AGREEMENT
I N WRI TI NG FROM ALL PARTI ES TO THE TRANSACTI ON TO SUCH ACTIVITY AND THE
PAYMENT THEREFOR.

2. IN ADDITION TO ANY RI GHT OTHERW SE TO REVOKE A HOVE | MPROVEMENT
CONTRACT, THE BUYER MAY CANCEL SUCH CONTRACT UNTIL MDNIGAT OF THE
FI FTEENTH DAY AFTER THE HOVE | MPROVEMENT CONTRACT WAS SI GNED BY BOTH
PARTI ES. CANCELLATI ON SHALL OCCUR WHEN WRI TTEN NOTI CE OF CANCELLATION IS
G VEN TO THE HOVE | MPROVEMENT CONTRACTOR. NOTICE OF CANCELLATION, IF
G VEN BY MAIL, SHALL BE DEEMED G VEN WHEN DEPCSI TED | N A MAI LBOX PROPER-
LY ADDRESSED AND POSTAGE PREPAI D. NOTI CE OF CANCELLATI ON NEED NOT TAKE
ANY PRESCRI BED FORM AND SHALL BE SUFFICIENT IF I T | NDI CATES THE | NTEN-
TION OF THE SIGNATORY NOT TO BE BOUND. NOTW THSTANDI NG THE FOREGO NG,
THI'S SUBDI VI SI ON SHALL NOT APPLY TO A TRANSACTION I N WHI CH THE OMNER HAS
I NI TI ATED THE CONTACT AND THE HOVE | MPROVEMENT |'S NEEDED TO MEET A BONA
FIDE EMERGENCY OF THE OMNER, AND THE OMNER FURNI SHES THE HOVE | MPROVE-
MENT CONTRACTOR W TH A SEPARATE DATED AND S| GNED PERSONAL STATEMENT I N
THE OMER S HANDWRI TI NG DESCRI BI NG THE SI TUATI ON REQUI RI NG | MVEDI ATE
REMEDY AND EXPRESSLY ACKNOALEDG NG AND WAI VING THE RIGHT TO CANCEL THE
HOVE | MPROVEMENT CONTRACT W THI N FI FTEEN BUSI NESS DAYS. FOR THE PURPGCSES
O THI'S SUBDI VI SION THE TERM "OMER' SHALL MEAN AN OANNER OR ANY REPRE-
SENTATI VE OF AN ONNER.
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3. NO HOMVE | MPROVEMENT CONTRACT SHALL BE ENFORCEABLE UNLESS AT THE
TIME IT IS SIGNED BY THE HOVEOMER, THE HOVE | MPROVEMENT CONTRACTOR
SHALL FURNI SH TO THE HOVEOMER A NOTICE CONTAINING A STATEMENT IN
SUBSTANTI ALLY THE FOLLOW NG FORM

YOU THE HOVEOMNER, MAY CANCEL THI'S CONTRACT AT ANY TIME PRIOR TO
M DNl GHT OF THE FI FTEENTH BUSI NESS DAY AFTER THE DATE OF THIS CONTRACT.
SEE THE ATTACHED NOTI CE OF CANCELLATI ON FORM FOR AN EXPLANATI ON.

S 12. The general obligations |law is anmended by addi ng a new section
5-336 to read as foll ows:

S 5-336. CERTAIN HOVE EQUI TY LOAN CONTRACTS; ENFORCEABILITY. 1. ANY
LOAN MADE |IN VIOLATION OF SECTION FI VE HUNDRED NI NETY-FI VE-A OF THE
BANKI NG LAW SHALL BE UNENFORCEABLE AND NO DEFAULT JUDGMVENT SHALL BE
ENTERED | N ANY ACTION AS A RESULT OF THE ALLEGED DEFAULT OF THE DEFEND-
ANT TO MAKE PAYMENTS PURSUANT TO A LOAN AGREEMENT WHICH ARCSE AS THE
RESULT OF THE REFI NANCE OF A PERSONAL RESI DENCE OMNED BY THE DEFENDANT
VHETHER OR NOT SECURED BY A MORTGAGE UNLESS THE COURT MAKES AN AFFI RVA-
TIVE FINDING OF FACT IN WRI TING THAT THE PROVI SI ONS OF SECTI ON FI VE
HUNDRED NI NETY- FI VE- A OF THE BANKI NG LAW HAVE NOT BEEN VI OLATED.

2. I N ANY ACTI ON BROUGHT SEEKI NG ENFORCEMENT OF A LOAN AGREEMENT WHI CH
ARCSE FROM THE REFI NANCI NG OF A PERSONAL RESI DENCE WHICH WAS OWED BY
THE DEFENDANT FOR MORE THAN FI VE YEARS PRI OR TO THE DATE OF SUCH LOAN I T
SHALL BE AN AFFI RVATI VE DEFENSE THAT: (A) AT THE TIME OF THE LOAN ORI G -
NATI ON THE BORROVNER DI D NOT HAVE THE FI NANCI AL ABI LI TY TO REPAY THE LQAN
AND THAT THE FI NANCI AL | NSTI TUTI ON KNEW OR SHOULD HAVE KNOWN THAT THE
BORROVER WOULD NOT BE ABLE TO REPAY SUCH LQAN; (B) THE MORTGAGE BROKER,
MORTGAGE BANKER OR EXEMPT ORGANI ZATION VWHICH ORI A NATED THE LQOAN
VI OLATED ANY PROVI SI ON OF SECTION FIVE HUNDRED N NETY-FIVE-A OF THE
BANKI NG LAW OR (C) ANY MORTGAGE DOCUMENT SI GNED CONTEMPORANEQUSLY W TH
THE LOAN CONTAINS A PROVISION PROH BITED BY SECTION TWO HUNDRED
FIFTY-FOUR-E OF THE REAL PROPERTY LAW THE COURT MAY CONSI DER FACTORS
| NCLUDI NG BUT NOT LIMTED TO THE FACT THAT THE MORTGAGOR WAS NOT
EMPLOYED AND UNLIKELY TO OBTAIN FUTURE EMPLOYMENT, THE FACT THAT THE
MORTGAGOR WAS LI VING ON A FI XED | NCOVE OR WAS THE RECI PI ENT OF FEDERAL
OR STATE ENTI TLEMENT OF PUBLI C ASSI STANCE OR THAT THE PAYMENTS REQUI RED
BY SUCH LOAN, TOGETHER W TH THE PAYMENTS REQUI RED BY ANY OTHER LQOAN
SECURED BY THE PREM SES SECURI NG SUCH LOAN, WERE MORE THAN FI FTY PERCENT
O THE BORROVWER S AFTER TAX MONTHLY | NCOVE AS OF THE DATE OF THE LQAN.
FOR PURPOSES OF THHS SECTION, THE TERM FINANCI AL | NSTITUTION SHALL
| NCLUDE ANY BANKI NG ORGANI ZATI ON, MORTGAGE BROKER, MORTGAGE BANKER OR
LI CENSED LENDER INVOLVED IN THE ORIG NATION OF THE LOAN FOR WH CH
ENFORCEMENT |S SOUGHT AND ANY ASSI GNEE OR SUCCESSOR OF SUCH PERSON OR
ENTITY. | N ANY SUCH ACTION I N WHI CH SUCH AFFI RVATI VE DEFENSE |'S PROVEN
TO THE SATI SFACTI ON OF THE FI NDER OF FACT, THE COURT MAY AWARD REASON-
ABLE ATTORNEY FEES TO THE DEFENDANT.

S 13. This act shall take effect on the first of October next succeed-
ing the date on which it shall have becone a Ilaw, provided, however,
that any rules, regulations or actions necessary to inplenent the
provisions of this act on its effective date are imediately authorized
and directed to be pronul gated, repeal ed or anmended on or before such
effective date.



