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STATE OF NEW YORK

2814
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
January 18, 2013

Introduced by M of A WRIGHT -- read once and referred to the Commttee
on Judiciary

AN ACT to amend the famly court act, in relation to orders of
protection in famly offense proceedi ngs; counseling for children

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 842 of the famly court act, as anended by chapter
222 of the laws of 1994, the opening paragraph as separately anended by
chapters 325 and 341 of the laws of 2010, subdivisions (a), (b), (c),
(d) and (e) as anended and subdivision (j) as added by chapter 483 of
the | aws of 1995, subdivision (i) as added and subdivision (j) as relet-
tered by chapter 253 of the |laws of 2006, the second undesi gnat ed para-
graph as anended by chapter 325 of the laws of 2010, the third undesig-
nat ed paragraph as anended by chapter 224 of the |laws of 1994, the sixth
undesi gnat ed paragraph as amended by section 114 of subpart B of part C
of chapter 62 of the |aw of 2011, the seventh undesi gnated paragraph as
anended by chapter 326 of the Iaws of 2008 and the cl osing paragraph as
added by chapter 73 of the |aws of 2007, is anended to read as foll ows:

S 842. Order of protection. An order of protection under section
eight hundred forty-one of this part shall set forth reasonabl e condi -
tions of behavior to be observed for a period not in excess of two years
by the petitioner or respondent or for a period not in excess of five
years upon (i) a finding by the court on the record of the existence of
aggravating circunmstances as defined in paragraph (vii) of subdivision
(a) of section eight hundred twenty-seven of this article; or (ii) a
finding by the court on the record that the conduct alleged in the peti-
tionis in violation of a valid order of protection. Any finding of
aggravating circunstances pursuant to this section shall be stated on
the record and upon the order of protection. The court may also, upon
notion, extend the order of protection for a reasonable period of tine
upon a showi ng of good cause or consent of the parties. The fact that

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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abuse has not occurred during the pendency of an order shall not, in
itself, constitute sufficient ground for denying or failing to extend
the order. The court nust articulate a basis for its decision on the
record. The duration of any tenporary order shall not by itself be a
factor in determining the length or issuance of any final order. Any
order of protection issued pursuant to this section shall specify if an
order of probation is in effect. Any order of protection issued pursuant
to this section may require the petitioner or the respondent:

(a) to stay away fromthe honme, school, business or place of enploy-
ment of any other party, the other spouse, the other parent, or the
child, and to stay away from any ot her specific |ocation designated by
the court, provided that the court shall nake a determ nation, and shal
state such determnation in a witten decision or on the record, whether
to inmpose a condition pursuant to this subdivision, provided further,
however, that failure to make such a determ nation shall not affect the
validity of such order of protection. In making such deternination, the
court shall consider, but shall not be Ilimted to consideration of,
whet her the order of protection is likely to achieve its purpose in the
absence of such a condition, conduct subject to prior orders of
protection, prior incidents of abuse, extent of past or present injury,
threats, drug or al cohol abuse, and access to weapons;

(b) to permt a parent, or a person entitled to visitation by a court
order or a separation agreenent, to visit the child at stated peri ods;

(c) torefrain fromcommtting a famly offense, as defined in subdi-
vi si on one of section eight hundred twelve of this [act] ARTICLE, or any
crimnal offense against the child or against the other parent or
agai nst any person to whom custody of the child is awarded, or from
harassing, intimdating or threatening such persons;

(d) to permt a designated party to enter the residence during a spec-
fied period of time in order to renmobve personal belongings not in issue
n this proceeding or in any other proceeding or action under this act
r the domestic relations |aw,

(e) to refrain from acts of conm ssion or onission that create an
unreasonable risk to the health, safety or welfare of a child,

(f) to pay the reasonable counsel fees and di sbursenents involved in
obtaining or enforcing the order of the person who is protected by such
order if such order is issued or enforced;

(g) to require the respondent to participate in a batterer's education
program designed to help end viol ent behavior, which nmay include refer-
ral to drug and al cohol counselling, and to pay the costs thereof if the
person has the nmeans to do so, provided however that nothing contained
herein shall be deenmed to require paynent of the costs of any such
program by the petitioner, the state or any political subdivision there-
of ; [and]

(h) to provide, either directly or by nmeans of medical and health
i nsurance, for expenses incurred for nedical care and treatnment arising
fromthe incident or incidents formng the basis for the issuance of the

[
[
0]

order[.];

(i) 1. to refrain from intentionally injuring or killing, wthout
justification, any conpani on ani mal the respondent knows to be owned,
possessed, |eased, kept or held by the petitioner or a mnor child
residing in the househol d.

2. "Conpanion animal", as used in this section, shall have the sane

nmeaning as in subdivision five of section three hundred fifty of the
agriculture and nmarkets | aw.
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(j) to observe such other conditions as are necessary to further the
pur poses of protection.

The court may al so award custody of the child, during the termof the
order of protection to either parent, or to an appropriate relative
within the second degree. Nothing in this section gives the court power
to place or board out any child or to commt a child to an institution
or agency.

THE COURT SHALL ORDER COUNSELI NG FOR CHI LDREN WHEN ONE MEMBER OF THE
FAM LY OR HOUSEHOLD HAS BEEN CHARGED W TH OR FOUND TO HAVE COW TTED A
FAM LY OFFENSE AGAI NST ANOTHER MEMBER OF THE FAM LY OR HOUSEHOLD, WHERE
THERE | S A DEMONSTRATED NEED FOR PSYCHOLOG CAL | NTERVENTI ON, EVEN | F THE
CH LDREN WERE NOT THE DI RECT VI CTI V5.

Not wi t hst andi ng the provisions of section eight hundred seventeen of
this article, where a tenporary order of child support has not already
been issued, the court may in addition to the issuance of an order of
protection pursuant to this section, issue an order for tenporary child
support in an anmount sufficient to nmeet the needs of the child, wthout
a showi ng of imedi ate or enmergency need. The court shall make an order
for tenporary child support notwithstanding that information wth
respect to inconme and assets of the respondent may be unavail abl e. Were
such information is available, the court may nake an award for tenporary
child support pursuant to the fornula set forth in subdivision one of
section four hundred thirteen of this act. Tenporary orders of support
issued pursuant to this article shall be deened to have been issued
pursuant to section four hundred thirteen of this act.

Upon maki ng an order for tenporary child support pursuant to this
subdi vision, the court shall advise the petitioner of the availability
of child support enforcenment services by the support collection unit of
the 1local departnent of social services, to enforce the tenporary order
and to assist in securing continued child support, and shall set the
support matter down for further proceedings in accordance with article
four of this act.

Where the court determ nes that the respondent has enpl oyer-provided
nmedi cal insurance, the court may further direct, as part of an order of
tenporary support under this subdivision, that a nedical support
execution be issued and served upon the respondent's enployer as
provided for in section fifty-two hundred forty-one of the <civil prac-
tice law and rul es.

In any proceeding in which an order of protection or tenporary order
of protection or a warrant has been issued under this section, the clerk
of the court shall issue to the petitioner and respondent and his coun-
sel and to any other person affected by the order a copy of the order of
protection or tenporary order of protection and ensure that a copy of
the order of protection or tenporary order of protection be transmtted

to the local correctional facility where the individual is or will be
detai ned, the state or local correctional facility where the individua
is or wll be inprisoned, and the supervising probation departnment or

the departnment of corrections and community supervision where the indi-
vidual is under probation or parol e supervision.

Not wi t hstanding the foregoing provisions, an order of protection, or
tenporary order of protection where applicable, nay be entered agai nst a
former spouse and persons who have a child in common, regardless of
whet her such persons have been nmarried or have lived together at any
time, or against a nenber of the sane family or household as defined in
subdi vi si on one of section eight hundred twelve of this article.
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In addition to the foregoing provisions, the court may issue an order,
pursuant to section two hundred twenty-seven-c of the real property |aw,
authorizing the party for whose benefit any order of protection has been
issued to termnate a |lease or rental agreenent pursuant to section two
hundred twenty-seven-c of the real property |aw

S 2. This act shall take effect imediately.



