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I ntroduced by M of A SIMOTAS, GUNTHER, COLTON, M LLER, CASTRO, GALEF
HOOPER -- Multi-Sponsored by -- M of A CERETTO, MALLI OTAKIS, MONTES-
ANO -- read once and referred to the Commttee on Consumer Affairs and
Pr ot ecti on

AN ACT to anend the general business law, in relation to including
facsimle transmissions in the no telenmarketing sales calls statew de
registry

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 399-z of the general business |aw, as anended by
chapter 369 of the laws of 2012, is amended to read as foll ows:

S 399-z. Tel emarketing; establishnment of no telemarketing sales calls
AND FACSIM LE TRANSM SSIONS statewi de registry; authorization of the
transfer of tel ephone nunbers AND/ OR FACSI M LE TRANSM SSI ONS NUMBER OR
NUVMBERS on the no telemarketing sales calls statewide registry to the
national "do-not-call" registry. 1. As used in this section, the foll ow
ing terns shall have the foll ow ng neani ngs:

a. "Departnent” shall mean the departnment of state.

b. "Secretary" shall mean the secretary of state.

c. "Custoner"” neans any natural person who is a resident of this state
and who is or nay be required to pay for or to exchange consideration
for goods and services offered through tel emarketing[;].

d. "Doing business in this state" means conducting tel ephonic sal es
calls OR FACSIM LE TRANSM SSIONS: (i) froma location in this state; or
(ii) froma location outside of this state to consuners residing in this
state[;].

D-1. "FACSIM LE TRANSM SSI ON' MEANS ANY METHOD OF TRANSM SSION OF A
DOCUMENT TO A FACSI M LE MACHI NE AT A REMOTE LOCATI ON WHI CH CAN AUTOVAT-
| CALLY PRODUCE A TANG BLE COPY OF SUCH DOCUMENT.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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e. "CGoods and services" neans any goods and services, and shal
include any real property or any tangi bl e personal property or services
of any kind[;].

f. "Negative option feature" nmeans, in an offer or agreenent to sel
or provide any goods or services, a provision under which the custoner's
silence or failure to take an affirmative action to reject such goods or
services or to cancel the agreement is interpreted by the seller as
acceptance of the offer.

. "Person" means any natural person, association, partnership, firm
LI M TED LI ABI LI TY COVWANY, corporation and its affiliates or subsid-
iaries or other business entity[;].

h. "Telenmarketer” neans any person who, for financial profit or
commerci al purposes in connection with tel emarketing, makes tel emarket-
ing sales calls OR FACSIMLE TRANSM SSIONS to a custoner when the
custoner is in this state or any person who directly controls or super-
vises the conduct of a telemarketer. For the purposes of this section,
“conmerci al purposes” shall nmean the sale or offer for sale of goods or
services[;].

i. "Telemarketing" means any plan, program or canpaign that is
conducted to i nduce paynent or the exchange of any other consideration
for any goods or services that involves nore than one tel ephone call OR
FACSIM LE TRANSM SSION by a telemarketer in which the custonmer is
|located within the state at the time of the call OR FACSI M LE TRANS-
M SSI ON. Tel enmarketing does not include the solicitation of sales
through nedia other than by tel ephone calls OR FACSI M LE TRANSM SSI ONS
and does not include calls intended to inplenment or conplete a trans-
action to which the custoner has previously consented|;].

I-1. "TELEMARKETI NG FACSI M LE TRANSM SSI ON' MEANS A FACSI M LE TRANS-
M SSI ON MADE BY A TELEMARKETER TO A CUSTOVER FOR THE PURPOSE OF | NDUCI NG
PAYMENT OR THE EXCHANGE OF ANY OTHER CONSI DERATION FOR ANY GOODS OR
SERVI CES.

j. "Telemarketing sales call" neans a tel ephone call nmade by a tele-
mar ket er or by any outbound tel ephone calling technology that delivers a
prerecorded nessage to a custoner or to a customer's voicenail or

answering machine service for the purpose of inducing paynment or the
exchange of any other consideration for any goods or services[;].

k. "Unsolicited telemarketing sales call OR FACSIMLE TRANSM SSI ON'
neans any telemarketing sales call OR TELEMARKETI NG FACSI M LE TRANS-
M SSI ON ot her than a call OR TRANSM SSI ON nade:

(i) in response to an express witten or verbal request by the custom
er; or

(ii) in connection with an established business relationship, which
has not been term nated by either party, unless such custoner has stated
to the telemarketer that such custoner no | onger wi shes to receive the
tel emarketing sales calls of such tel emarketer.

2. No telemarketer or seller shall engage in tel emarketing at any tine
ot her than between 8:00 AM and 9:00 P.M at the location of the
custoner unless the custoner has given his or her express consent to the
call OR FACSIMLE TRANSM SSION at a different tinme. Tel emarketers shal
provide, in a clear and coherent manner wusing words wth comobn and
everyday neani ngs, at the beginning of each tel emarketing sales call OR
TELEMARKETI NG FACSI M LE TRANSM SSION all of the follow ng informtion:

a. the telemarketer's nanme and the person on whose behalf the solic-
itation is being made, if other than the tel emarketer;

b. the purpose of the tel ephone call OR FACSIMLE TRANSM SSI ON; and
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c. the identity of the goods or services for which a fee will be
char ged.

3. Prior to the purchase of any good or service, tel emarketers shal
di scl ose to the custoner the cost of the goods or services that are the
subject of the call and if the offer includes a negative option feature,
all material terns and conditions of the negative option feature,
including, but not limted to the fact that the custoner's account wll
be charged unless the custonmer takes an affirmative action to avoid the
charges, the dates the charges will be submtted for paynment, and the
speci fic steps the custonmer nust take to avoid the charge.

4. a. The departnent is authorized to establish, manage, and nmaintain
a no telemarketing sales calls AND FACSIMLE TRANSM SSIONS st at ew de
registry which shall contain a |list of custoners who do not wish to
receive unsolicited telemarketing sales calls ANDOR TELEMARKETI NG
FACSIM LE TRANSM SSIONS. The departnment nmay contract with a private
vendor to establish, manage and maintain such registry, provided the
private vendor has nmintained national no tel emarketing sales calls AND
FACSI M LE TRANSM SSIONS registries for nore than two years, and the
contract requires the vendor to provide the no tel enmarketing sales calls
AND FACSIMLE TRANSM SSIONS registry in a printed hard copy fornmat and
in any other format as prescribed by the departnent.

b. The departnent is authorized to have the national "do-not-call"”
registry established, mnmanaged and nmaintained by the federal trade
conmm ssion pursuant to 16 C.F. R Section 310.4 (b) (1) (iii) (B) serve
as the New York state no telemarketing sales calls AND FACSI M LE TRANS-
M SSI ONS statew de registry provided for by this section. The depart nent
is further authorized to take whatever adnministrative actions my be
necessary or appropriate for such transition including, but not limted
to, providing the tel ephone nunbers AND/ OR FACSI M LE TRANSM SSI ON NUVBER
OR NUMBERS of New York customers registered on the no telemarketing
sales calls AND FACSI M LE TRANSM SSI ONS statewi de registry to the feder-
al trade conmm ssion, for inclusion on the national "do-not-call" regis-
try.

5. No telemarketer or seller [may] SHALL nmake or cause to be made any
unsolicited telemarketing sales call AND FACSIM LE TRANSM SSI ON to any
custoner when that custoner's tel ephone nunber [has] ANDOR FACSIMLE
TRANSM SSI ON NUMBER OR NUMBERS HAVE been on the national "do-not-call”
regi stry, established by the federal trade comm ssion, for a period of

thirty-one days prior to the date the call is nade, pursuant to 16
C.F.R Section 310.4(b)(2)(iii)(B).
6. No telemarketer or seller shall initiate any telemarketing sales

call OR FACSI M LE TRANSM SSI ON by neans of a technology that delivers a
pre-recorded nessage, unless the telemarketer or seller has obtained
fromthe custonmer an express agreenent, in witing that:

a. the telemarketer or seller obtained only after a clear and conspic-
uous disclosure that the purpose of the agreenment is to authorize the
seller to nake telemarketing sales calls OR TELEMARKETING FACSIMLE
TRANSM SSI ONS t o such cust oner

b. the telemarketer or seller obtained without requiring, directly or
indirectly, that the agreenment be executed as a condition of purchasing
any good or service;

c. evidences the willingness of the custonmer to receive tel emarketing
sales calls OR TELEMARKETING FACSIMLE TRANSM SSIONS by or nmde on
behal f of a specific seller; and,

d. includes such customer's telephone nunber AND/ OR FACSI M LE TRANS-
M SSI ON NUMBER OR NUMBERS and si gnature.
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7. In the case of any telemarketing sales call OR TELEMARKETI NG
FACSI M LE TRANSM SSI ON del i vered by neans of a technol ogy that delivers
a pre-recorded nmessage that could be received by a custoner who can use
an automated interactive voice and/or keypress activated opt-out nech-
anism to assert a do-not-call request, such call OR FACSIM LE TRANS-
M SSI ON shal | include a nechanismthat allows the customer to autonat-
ically add the nunber called to the seller's entity specific do-not-cal
list, and which mechanism once invoked, imedi ately ends the call OR
FACSI M LE TRANSM SSI ON.

8. In the case of any telemarketing sales call OR TELEMARKETI NG
FACSI M LE TRANSM SSI ON del i vered by neans of a technol ogy that delivers
a pre-recorded nessage that could be answered by an answering nmachi ne or
voi cemai | service, that the call OR FACSIMLE TRANSM SSION include a
toll-free nunber that nust connect the custoner directly to an aut onated
interactive voice or Kkeypress activated opt-out nechanismthat allows
the consunmer to automatically add the nunber called to the seller's
entity specific do-not-call [Iist, and which mechanism once invoked,
i mredi ately ends the call OR FACSIM LE TRANSM SSI ON.

9. Telenmarketers and sellers shall keep for a period of twenty-four
nonths fromthe date the record is created records relating to its tele-
mar keti ng activities.

10. a. The departnent shall provide notice to customers of the estab-
i shment of the national "do-not-call" registry. Any custoner who w shes
to be included on such registry shall notify the federal trade commi s-
sion as directed by relevant federal regul ations.

b. Any conpany that provides |ocal tel ephone directories to custoners
inthis state shall informits custonmers of the provisions of this
section by nmeans of publishing a notice in such |ocal tel ephone directo-
ries.

11. Wen the departnent has reason to believe a telemarketer has
engaged in repeated unlawful acts in violation of this section, or when
a notice of hearing has been issued pursuant to subdivision twelve of
this section, the departnent may request in witing the production of
rel evant docunents and records as part of its investigation. If the
per son upon whom such request was made fails to produce the docunents or
records within thirty days after the date of the request, the departnent
may i ssue and serve subpoenas to conpel the production of such docunents
and records. |If any person shall refuse to conply with a subpoena issued
under this section, the departnment nmay petition a court of conpetent
jurisdiction to enforce the subpoena and such sanctions as the court may
direct.

12. a. Wuere it is determined after hearing that any person has
vi ol ated one or nore provisions of this section, the secretary, or any
person deputized or so designated by himor her nmay assess a fine not to
exceed el even thousand dollars for each violation.

b. Any proceedi ng conducted pursuant to paragraph a of this subdivi-
sion shall be subject to the state adm nistrative procedure act.

c. Nothing in this subdivision shall be construed to restrict any
right which any person nmay have under any other statute or at conmon
| aw.

13. A person shall not be held |iable for violating this section if:

a. the person has obtained a version of the "do-not-call" registry
from the federal trade conm ssion no nore than thirty-one days prior to
the date any telenmarketing call OR FACSIMLE TRANSM SSION is nade,
pursuant to 16 C F.R Section 310.4(b)(1)(iii)(B), and the person can
denonstrate that, as part of the person's routine business practice at
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the time of an alleged violation, it has established, inplenmented and
updated witten policies and procedures related to the requirenments of
this section prior to the date any tel emarketing call OR TELEMARKETI NG
FACSI M LE TRANSM SSI ON i s nade;

b. the person has trained his or her personnel in the requirenents of
this section; and

c. the person nmaintains and can produce records denonstrating conpli-
ance with paragraphs a and b of this subdivision and the requirenents of
this section.

14. The departnent shall prescribe rules and regul ations to adm nister
this section.

15. Severability. |If any clause, sentence, paragraph or part of this
section shall be adjudged by any court of conpetent jurisdiction to be
invalid, such judgnent shall not affect, inpair or invalidate the

remai nder thereof, but shall be confined in its operation to the cl ause,
sent ence, paragraph or part thereof directly involved in the controversy
i n which such judgnent shall have been rendered.

S 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a law, provided that any rules and regulations
necessary to inplenment the provisions of this act on its effective date
are authorized and directed to be conpleted on or before such date.



