Co~NOoOUI~,WNE

STATE OF NEW YORK

1737
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 9, 2013

Introduced by M of A KOLB, McKEVITT -- Milti-Sponsored by -- M of A
CORWN, JORDAN -- read once and referred to the Commttee on Al cohol -
i smand Drug Abuse

AN ACT to anmend the general municipal law, in relation to rei nmbursenent
of munici pal cost and expense incurred by notor vehicle drivers under
the i nfluence of al cohol and/or controlled substances

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general nunicipal |law is anmended by adding a new arti-
cle 17-B to read as foll ows:
ARTI CLE 17-B
REI MBURSEMENT OF MUNI Cl PAL EXPENSE BY DRI VERS
OF MOTOR VEH CLES UNDER THE | NFLUENCE OF
ALCOHOL AND/ OR A CONTROLLED SUBSTANCE
SECTI ON 796. SHORT TI TLE; PURPOSE OF ARTI CLE
796- A. DEFI NI TI ONS.
796-B. LOCAL LAWS AND ORDI NANCES.
796- C. STANDARD OF | MPAI RVENT; TESTI NG METHODS
796-D. PRESUMPTI ON W TH RESPECT TO CAUSAL CONNECTI ON
796- E. ADDI TI ONAL PRESUMPTI ON OF | MPAI RVENT
796- F. DAMAGES.
796- G ATTORNEY' S FEES, COURT COSTS AND EXPENSES; RECOVERY.
796- H. SEVERABI LI TY.

S 796. SHORT TITLE, PURPOSE OF ARTICLE. THI S ARTI CLE SHALL BE KNOWN
AND MAY BE Cl TED AS THE "ALCOHOL AND CONTROLLED SUBSTANCE EXPENSE RECOV-
ERY ACT". THE LEAQ SLATURE HEREBY DECLARES THAT A H GH PERCENTAGE OF
AUTOMOBI LE ACCI DENTS ARE RELATED TO THE USE OF ALCOHOL AND CONTROLLED
SUBSTANCES AND, | N ADDI TION TO THE TERRI BLE LOSSES SUFFERED BY THE FAM -
LI ES AND LOVED ONES OF | NJURED PARTIES, THE COWUNI TY | TSELF SUFFERS
SERI QUS FI NANCI AL BURDENS BY BEI NG OBLI GED TO RESPOND TO THE SCENES OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SUCH ACCI DENTS. SI NCE THERE WOULD APPEAR TO BE NO REASON WHY THOSE CAUS-
I NG OR CONTRI BUTI NG TO SUCH ACCI DENTS WHEN USI NG ALCOHOLI C BEVERAGES OR
CONTROLLED SUBSTANCES SHOULD NOT SUFFER THE ECONOM C BURDEN CREATED BY
ANY SUCH ACCI DENT AND THE ADDI TI ONAL ECONOM C BURDEN OF RECOVERI NG THE
COSTS AND EXPENSES | NCI DENT THERETO, I T IS THE DETERM NATION OF TH'S
LEG SLATURE THAT THE PASSAGE OF THI S ARTICLE IS REQUI RED I N ORDER TO
ALLOW THE MORE EQUI TABLE DI STRI BUTI ON OF THE COST AND EXPENSE | MPOSED BY
SUCH ANTI SOCI AL CONDUCT.

S 796-A. DEFINITIONS. THE FOLLON NG TERMS SHALL HAVE THE MEAN NGS
HEREI NAFTER SET FORTH, RESPECTI VELY:

1. " CONTROLLED SUBSTANCES" SHALL MEAN AND | NCLUDE ANY SUBSTANCE NAMED
OR DESCRI BED AS SUCH I N TI TLE ONE OF ARTI CLE THI RTY-THREE OF THE PUBLIC
HEALTH LAW

2. "COSTS AND EXPENSES OF EMERGENCY RESPONSES' SHALL MEAN AND | NCLUDE,
BUT NOTI BE LIMTED TO ALL COSTS OF LABOR, MEDI CAL MATERI ALS, MEDI CAL
EQUI PMENT, PCLI CE EQUI PMENT, FI RE EQUI PMENT, AND ADM NI STRATI VE EXPENSES
ASSCCl ATED THEREW TH, WH CH SHALL BE EXPENDED, USED, ASSOCI ATED W TH,
OCCASI ONED BY OR CONNECTED W TH ANY EMERGENCY MEDI CAL, FIRE OR POLI CE
RESPONSE AND, FOR THE PURPOSES HEREOF, THE COSTS OF EMERGENCY MEDI CAL,
FIRE AND PCLI CE MANPONER SERVI CES SHALL BE AS SET FORTH ON SUCH SCHED-
ULES AS A MUNI Cl PALI TY MAY ADOPT, FROM TIME TO TIMg, BY RESCLUTION
PURSUANT TO THI S ARTI CLE.

S 796-B. LOCAL LAWS AND ORDI NANCES. NOTW THSTANDI NG ANY OTHER
PROVI SI ON OF LAW TO THE CONTRARY AND SUBJECT TO THE PROVISIONS OF THI' S
ARTI CLE, ANY CITY, COUNTY, TOMWN OR VILLAGE IN TH S STATE, ACTI NG THROUGH
I TS LOCAL LEGQ SLATI VE BODY, |S HEREBY AUTHORI ZED AND EMPOVNERED TO ADOPT
AND AMEND ElI THER A LOCAL LAW OR AN ORDI NANCE PROVI DI NG FOR THE RECOVERY
BY SUCH MJNI CIPALITY OF ANY COST OR EXPENSE | NCURRED OR EXPENDED BY | T
AS THE RESULT OF THE OPERATION OF A MOTOR VEHICLE WTH N SUCH MJUNI Cl -
PALI TY BY AN I NDI VI DUAL WHI LE UNDER THE | NFLUENCE OF ALCOHCLI C BEVERAGES
OR CONTROLLED SUBSTANCES OR A COMVBI NATI ON OF ALCOHOLI C BEVERAGES AND
CONTROLLED SUBSTANCES TO THE EXTENT THAT HI S OR HER NORMAL FACULTI ES ARE
| MPAI RED OR TO THE EXTENT THAT HE OR SHE | S DEPRI VED OF FULL POSSESS| ON
OF HS OR HER NORMAL FACULTIES AND, |IF SUCH PERSON SHALL PROXI MATELY
CAUSE AN ACCI DENT OR | S A SUBSTANTI AL CAUSATI VE FACTOR OF AN ACCI DENT
RESULTING IN THE NEED FOR SUCH MJUN CIPALITY TO PROVI DE EMERGENCY
MEDI CAL, FIRE OR POLI CE RESPONSES OR SERVICES, SUCH PERSON SHALL BE
LI ABLE TO SUCH MUNI Cl PALI TY FOR ALL COSTS AND EXPENSES OF SUCH EMERGENCY
RESPONSES AND SERVI CES.

S 796-C. STANDARD OF | MPAI RVENT; TESTI NG METHODS. 1. IN ANY TRI AL OF
ANY ClI VI L ACTI ON OR PROCEEDI NG W TH RESPECT TO THE ENFORCEMENT OF ANY
LOCAL LAW OR ORDI NANCE PASSED PURSUANT HERETO ALLEG NG THAT ANY PERSON
'S LI ABLE TO SUCH MJUNI Cl PALI TY BECAUSE SUCH PERSON WAS THE CAUSE OF OR
WAS A SUBSTANTI AL CAUSATI VE FACTOR OF AN ACCI DENT REQUI RI NG EMERGENCY
MEDI CAL, FIRE OR POLI CE RESPONSES WH LE SUCH PERSON WAS DRIVING OR IN
ACTUAL PHYSI CAL CONTROL OF A VEH CLE VWH LE UNDER THE | NFLUENCE OF ALCO
HCOLI C BEVERAGES OR CONTROLLED SUBSTANCES, OR A COVBI NATION OF ALCOHOLI C
BEVERAGES AND CONTROLLED SUBSTANCES, TO THE EXTENT THAT H S OR HER
NCRVAL FACULTI ES WERE | MPAI RED, OR TO THE EXTENT THAT HE OR SHE WAS
DEPRI VED OF FULL POSSESSI ON OF H' S OR HER NORVAL FACULTIES, THE RESULTS
OF ANY TEST ADM NI STERED I N ACCORDANCE W TH ARTI CLE THI RTY-ONE OF THE
VEHI CLE AND TRAFFI C LAW SHALL BE ADM SSI BLE | NTO EVI DENCE WHEN OTHERW SE
ADM SSI BLE, AND THE AMOUNT OF ALCOHOL OR CONTROLLED SUBSTANCE I N THE
PERSON S BLOCD AT THE TI ME ALLEGED, AS SHOWN BY CHEM CAL ANALYSI S OF THE
PERSON' S BLOCD OR BREATH OR URINE, SHALL G VE R SE TO THE FOLLOW NG
PRESUMPTI ONS:
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A, |F THERE WAS, AT THE TI Mg, 0.05 PERCENT OR LESS BY WEI GHT OF ALCO
HCOL IN THE PERSON S BLOOD, AND | F THERE WAS NO EVI DENCE OF A CONTROLLED
SUBSTANCE | N SUCH PERSON S BLOOD, |IT SHALL BE PRESUMED THAT THE PERSON
WAS NOT UNDER THE | NFLUENCE OF ALCOHOLIC BEVERAGES OR CONTROLLED
SUBSTANCES OR ANY COMVBI NATION THERECOF TO THE EXTENT THAT H' S OR HER
NCRVAL FACULTI ES WERE | MPAI RED.

B. IF THERE WAS, AT THE TI Mg, I N EXCESS OF 0. 05 PERCENT BUT LESS THAN
0. 08 PERCENT BY WEI GHT OF ALCOHOL I N THE PERSON S BLOOD SUCH FACTS SHALL
NOT G VE RISE TO ANY PRESUMPTI ON THAT THE PERSON WAS OR WAS NOT UNDER
THE | NFLUENCE OF ALCOHCOLI C BEVERAGES OR CONTROLLED SUBSTANCES OR A
COMBI NATI ON  THEREOF TO THE EXTENT THAT H'S OR HER NORVAL FACULTI ES WERE
| MPAI RED, BUT SUCH FACT MAY BE CONSI DERED W TH OTHER COVPETENT EVI DENCE
IN DETERM NI NG WHETHER THE PERSON WAS UNDER THE | NFLUENCE OF ALCOHOLI C
BEVERAGES OR CONTROLLED SUBSTANCES OR ANY COMBI NATI ON THEREOF TO THE
EXTENT THAT H' S OR HER NORVAL FACULTI ES WERE | MPAI RED.

C. | F THERE WAS, AT THE TI Mg, 0.08 PERCENT OR MORE BY VEI GHT OF ALCO-
HCOL IN THE PERSON S BLOOD, EVEN | F THERE WAS NO EVI DENCE OF A CONTROLLED
SUBSTANCE | N SUCH PERSON S BLOOD, SUCH FACT SHALL BE PRIMA FACE
EVI DENCE THAT THE PERSON WAS UNDER THE | NFLUENCE OF ALCOHCLI C BEVERAGES
TO THE EXTENT THAT H S OR HER NORVAL FACULTI ES WERE | MPAI RED.

D. IF THERE WAS, AT THE TI Mg, I N EXCESS OF 0.05 PERCENT BY WEIGHT OF
ALCOHCL |IN THE PERSON S BLOOD AND EVI DENCE OF A CONTROLLED SUBSTANCE | N
THE PERSON S BLOOD, SUCH FACTS SHALL BE PRI MA FACIE EVIDENCE THAT THE
PERSON WAS UNDER THE | NFLUENCE OF A COVBI NATI ON OF ALCOHCLI C BEVERAGES
AND CONTROLLED SUBSTANCES TO THE EXTENT THAT HI'S OR HER NORVAL FACULTI ES
VEERE | MPAI RED.

2. THE PERCENT BY WEI GHT OF ALCOHOL IN THE BLOCOD SHALL BE BASED UPON
GRAMS OF ALCOHOL PER 100 M LLI LI TERS OF BLOCD.

3. THE FOREGO NG PROVI SIONS OF THI S SECTI ON SHALL NOT BE CONSTRUED AS
LI M TI NG THE | NTRODUCTI ON OF OTHER COVPETENT EVI DENCE BEARI NG UPON THE
QUESTION OF WHETHER THE PERSON WAS UNDER THE | NFLUENCE OF ALCOHOLI C
BEVERAGES OR CONTROLLED SUBSTANCES, OR A COMBI NATI ON OF ALCOHOLI C BEVER-
AGES AND CONTROLLED SUBSTANCES, EITHER TO THE EXTENT THAT H'S OR HER
NCRVAL FACULTIES WERE |IMPAIRED OR TO THE EXTENT THAT HE OR SHE WAS
DEPRI VED OF FULL POSSESSI ON OF H' S OR HER NORMAL FACULTI ES, OR THAT SUCH
| MPAI RVENT WAS THE PROXI MATE CAUSE OR SUBSTANTI ALLY CAUSATI VE OF THE
ACCIDENT G VING RISE TO THE NEED FOR EMERGENCY MEDI CAL, POLI CE OR FI RE
SERVI CES.

4. A CHEM CAL ANALYSIS O A PERSON S BLOCD TO DETERM NE ALCOHCOLIC
CONTENT, A CHEM CAL ANALYSI S OF A PERSON S BREATH OR A CHEM CAL ANALYSI S
OF A PERSON S URINE, IN ORDER TO BE CONSIDERED VALID UNDER THE
PROVI SIONS OF THI' S SECTI ON, MJUST HAVE BEEN PERFORMED SUBSTANTI ALLY IN
ACCORDANCE W TH THE METHCOD SET FORTH I N ARTI CLE THI RTY-ONE OF THE VEHI -
CLE AND TRAFFI C LAW  ANY | NSUBSTANTI AL DI FFERENCES BETWEEN APPROVED
TECHNI QUES AND ACTUAL TESTI NG PROCEDURES | N ANY | NDI VI DUAL CASE SHALL
NOT RENDER THE TEST OR TEST RESULTS | NVALID. ANY TECHNIQUE OR METHOD
APPROVED BY THE DEPARTMENT OF HEALTH W TH RESPECT TO SUCH ANALYSI S SHALL
BE DEEMED ACCEPTABLE. ANY PERSON VWHO SHALL BE DEEMED QUALI FI ED AND
COVMPETENT TO CONDUCT SUCH ANALYSI S BY THE DEPARTMENT OF HEALTH SHALL BE
DEEMED COVPETENT TO CONDUCT SUCH ANALYSI S.

S 796-D. PRESUMPTI ON W TH RESPECT TO CAUSAL CONNECTI ON. I N ANY TRI AL
OF ANY Cl VIL ACTI ON OR PROCEEDI NG W TH RESPECT TO THE ENFORCEMENT HEREOF
ALLEG NG THAT ANY PERSON | S LI ABLE HEREUNDER BECAUSE SUCH PERSON WAS THE
CAUSE OF OR WAS A SUBSTANTI AL CAUSATI VE FACTOR OF AN ACCI DENT REQUI RI NG
EMERGENCY WMEDI CAL, FIRE OR POLI CE RESPONSES WH LE SUCH PERSON WAS DRI V-
I NG OR | N ACTUAL PHYSI CAL CONTROL OF A VEH CLE VWH LE UNDER THE | NFLUENCE
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OF ALCOHOLI C BEVERAGES OR CONTROLLED SUBSTANCES, OR A COMWBI NATION OF
ALCOHOLI C BEVERAGES AND CONTROLLED SUBSTANCES, TO THE EXTENT THAT HI' S OR
HER NORMAL FACULTIES WERE | MPAI RED OR THAT HE OR SHE WAS DEPRI VED OF
FULL POSSESSION OF H'S OR HER NORMAL FACULTIES, I T SHALL BE PRESUMED
THAT A PERSON UNDER THE |NFLUENCE OF ALCOHOLIC BEVERAGES AND/ OR
CONTROLLED SUBSTANCES TO THE EXTENT THAT H'S OR HER NORMAL FACULTI ES
VERE | MPAI RED, OR TO THE EXTENT THAT HE OR SHE WAS DEPRIVED OF FULL
POSSESSION OF H'S OR HER NORVAL FACULTIES, WAS THE PROXI MATE CAUSE OR
WAS A SUBSTANTI AL CAUSATI VE FACTOR OF THE ACCIDENT A VING RISE TO THE
NEED FOR EMERGENCY MEDI CAL, POLI CE AND FI RE SERVI CES.

S 796-E. ADDI TI ONAL PRESUMPTI ON OF | MPAI RVENT. I N ANY TRI AL OF ANY
ClVIL ACTI ON OR PROCEEDI NG W TH RESPECT TO THE ENFORCEMENT OF ANY LOCAL
LAW OR ORDI NANCE PASSED PURSUANT HERETO ALLEG NG THAT ANY PERSON | S
LI ABLE TO SUCH MUNI Cl PALI TY BECAUSE SUCH PERSON WAS THE CAUSE OF OR WAS
A SUBSTANTI AL CAUSATI VE FACTOR OF AN ACCI DENT REQUI RI NG EMERGENCY
MEDI CAL, FI RE OR POLI CE RESPONSES WHI LE SUCH PERSON WAS DRIVING OR IN
ACTUAL PHYSI CAL CONTROL OF A VEHI CLE WHI LE UNDER THE | NFLUENCE OF ALCO-
HOLI C BEVERAGES OR CONTROLLED SUBSTANCES, OR A COMBI NATI ON OF ALCOHOLIC
BEVERAGES AND CONTROLLED SUBSTANCES, TO THE EXTENT THAT H S OR HER
NORVAL FACULTI ES WERE | MPAI RED OR THAT HE OR SHE WAS DEPRIVED OF FULL
POSSESSION OF HIS OR HER NORMAL FACULTIES, | T SHALL BE PRESUMED THAT
SUCH PERSON S NORVAL FACULTI ES WERE | MPAI RED OR THAT SUCH PERSON WAS
DEPRIVED OF FULL POSSESSION OF H'S OR HER NORMAL FACULTIES | F SUCH
PERSON SHALL PLEAD GUILTY TO OR SHALL HAVE BEEN FOUND GUI LTY AFTER TRI AL
OF A VI OLATI ON OF SECTI ON ELEVEN HUNDRED NI NETY-TWO OF THE VEH CLE AND
TRAFFIC LAWOR | F SUCH PERSON REFUSES AN OFFI CER S REQUEST TO SUBM T TO
ANY BREATH, BLOOD OR URI NE TEST PROVI DED | N SECTI ON ELEVEN HUNDRED NI NE-
TY-FOUR OF THE VEH CLE AND TRAFFIC LAW AND SUCH OFFICER SHALL HAVE
SUBM TTED A SWORN STATEMENT THAT HE HAD REASONABLE CAUSE TO BELI EVE THE
PERSON HAD BEEN DRI VI NG OR HAD BEEN I N ACTUAL PHYSICAL CONTROL OF A
MOTOR VEH CLE WTH N SUCH MJNI CIPALITY WH LE UNDER THE | NFLUENCE OF
ALCOHOLI C BEVERAGES OR CONTROLLED SUBSTANCES, OR A COMBI NATI ON OF ALCO
HOLI C BEVERAGES AND CONTROLLED SUBSTANCES, AND THAT SUCH PERSON HAD
REFUSED TO SUBM T TO THE TEST OR TESTS AFTER BElI NG REQUESTED TO DO SO BY
THE OFFI CER.

S 796-F. DAMAGES. EVERY MUNI Cl PALI TY ADOPTI NG A LOCAL LAW OR ORDI NANCE
PURSUANT TO THI S ARTI CLE SHALL DEVELOP AND KEEP CURRENT A SCHEDULE OF
SUCH EMERGENCY COSTS AND EXPENSES LI KELY TO BE | NCURRED OR EXPENDED AS A
RESULT OF SUCH AN ALCOHOL OR CONTROLLED SUBSTANCE RELATED ACCI DENT
SETTI NG FORTH THE COST AND VALUE OF TI ME AND SERVI CES, AS WELL AS MATE-
RI ALS, PROVI DED | N EMERGENCY SI TUATI ONS AS CONTEMPLATED BY THI S ARTI CLE.

S 796-G ATTORNEY' S FEES, COURT COSTS AND EXPENSES; RECOVERY. | N ANY
TRIAL OR ANY CIVIL ACTI ON OR PROCEEDI NG ARI SING IN THE ENFORCEMENT OF
ANY LOCAL LAW OR ORDI NANCE PASSED PURSUANT HERETO, THE MUNI Cl PALI TY
| N\VOLVED SHALL BE ENTI TLED TO RECOVER ALL COURT COSTS, EXPENSES AND
ATTORNEY' S FEES | NCURRED BY SUCH MUNI Cl PALI TY I N SUCH DI SPUTE AND SUCH
RI GHT SHALL | NCLUDE ALL OF SUCH COSTS, EXPENSES AND ATTORNEY'S FEES
THROUGH ALL APPEALS OR OTHER ACTI ONS.

S 796-H SEVERABILITY. [|F ANY SECTION, SUBD VISIQON, PARAGRAPH,
SENTENCE, CLAUSE, PHRASE OR PORTION OF THIS ARTICLE IS FOR ANY REASON
HELD | NVALI D OR UNCONSTI TUTI ONAL BY ANY COURT OF COVPETENT JURI SDI CTI ON,
SUCH PORTION SHALL BE DEEMED A SEPARATE, DI STI NCT AND | NDEPENDENT
PROVI SI ON AND SUCH HOLDI NG SHALL NOT AFFECT THE VALIDI TY OF THE REMAI N
| NG PORTIONS OF THI S ARTI CLE.

S 2. This act shall take effect inmediately.



