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STATE OF NEW YORK

1431
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 9, 2013

Introduced by M of A GANTT, BRONSON -- read once and referred to the
Committee on Transportation

AN ACT to anend the vehicle and traffic law, in relation to warranties
and sal es incentives and certain technical provisions therein

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 465 of the vehicle and traffic law, as anended by
chapter 490 of the laws of 2008, is amended to read as foll ows:

S 465. Procedures relating to warranties and sales incentives. 1. (A
Every franchi sor shall properly fulfill any warranty agreement and/or
franchisor's service contract and shall conpensate each of its fran-
chi sed notor vehicle dealers for warranty parts and labor in anounts
which reflect fair and reasonable conpensation for such work. All
warranty clainms and/or clainms under a franchisor's service contract nade
by franchi sed notor vehicle dealers shall be paid wthin thirty days
following their approval. FOR THE PURPOSES OF THI S SECTI ON, WARRANTY
CLAI M5 SHALL | NCLUDE VOLUNTARY RECALLS ESTABLI SHED BY THE FRANCH SOR,
AND ANY RECALLS PURSUANT TO 49 U.S.C. 301. For parts reinbursenent|,]
(other than conponents, systens, fixtures, appliances, furnishings,
accessories and features of a house coach that are designed, used and
mai ntai ned primarily for nonvehicul ar residential purposes[,]) and for
| abor reinmbursenent, fair and reasonabl e conpensation shall not be |ess
than the price and rate charged by the franchised notor vehicle dealer
for like PARTS OR services to non-warranty and/or non-service contract
cust oners.

(B) For purposes of this section, [the price and rate charged by the
franchised notor vehicle dealer for parts may be established] THE FRAN
CH SED MOTOR VEHI CLE DEALER MAY ESTABLISH I TS WARRANTY RElI MBURSEMENT
PRICE AND RATE by submitting to the franchi sor one hundred sequentia
nonwarranty customer-paid service repair orders or the nunber of sequen-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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tial nonwarranty custoner-paid service repair orders witten wthin a
ninety day period, whichever is less, covering repairs, REGARDLESS OF
THE REASON FOR THE REPAI RS, nmade no nore than one hundred eighty days
bef ore the subm ssion, and declaring the price and rate, including aver-
age markup [for] USED BY the franchised notor vehicle dealer as its
rei mbursenent rate.

(O WTH REGARD TO ANY SUBM SSI ON BY A FRANCHI SED MOTOR VEHI CLE DEALER
UNDER THI S SECTI ON, THE FOLLOW NG PROVI SI ONS SHALL APPLY: (1) THE FRAN
CH SED MOTOR VEH CLE DEALER SHALL DETERM NE THE | NDI VI DUAL MARKUP OF
EACH QUALI FYI NG PART LI STED IN THE FRANCHI SED MOTOR VEH CLE DEALER S
SUBM SSI ON, WHI CH | NDI VI DUAL MARKUPS THE FRANCHI SED MOTOR VEHI CLE DEALER
SHALL THEN AVERAGE, WH CH AVERAGE OF THE | NDI VI DUAL MARKUPS SHALL DETER-
M NE THE " AVERAGE" MARKUP TO BE USED AS THE DEALER S REI MBURSEMENT RATE;
(I'l) THE DEALER NMAY AUTHORI ZE ANY EMPLOYEE OR REPRESENTATI VE OF THE
DEALERSHI P TO SI GN THE DEALER S DECLARATI ON OF A RATE AND TO SUBM T THE
REQUEST FOR RElI MBURSEMENT BY A MANUFACTURER AT THAT RATE; (II11) IT SHALL
BE WTHIN THE DEALER' S SCOLE DI SCRETION AS TO THE MEANS BY WHI CH THE
NECESSARY | NFORMATI ON |'S PROVI DED TO THE FRANCHI SOR TO SUPPORT THE AVER-
AGE PARTS MARKUP CALCULATION; (1V) ALL MANUFACTURERS SHALL DESI GNATE AN
ADDRESS TO WHI CH | TS FRANCHI SED DEALERS OR REPRESENTATI VES MAY SUBM T A
REQUEST UNDER THI S SECTI ON, PROOF OF MAI LI NG OR DELI VERY TO SUCH ADDRESS
SHALL BE SUFFI Cl ENT EVI DENCE RAI SI NG A PRESUMPTI ON THAT SUCH REQUEST WAS
DELI VERED TO THE MANUFACTURER, AND (V) NOTW THSTANDI NG~ ANYTHI NG
CONTAINED IN THI'S SECTION, THE FRANCH SED MOTOR VEHI CLE DEALER SHALL
| NCLUDE I N I TS CALCULATI ON THOSE NON- WARRANTY CUSTOVER PAI D- FOR  PARTS
OTHERW SE COVERED BY THE FRANCHI SOR S WARRANTY PROGRAM REGARDLESS OF
THE REASON THEY WERE SUPPLI ED TO THE NONWARRANTY CUSTOMER, | NCLUDI NG
PARTS ROUTINELY REPLACED AS PART OF REGULAR MAI NTENANCE ON A VEHI CLE,
| NCLUDI NG BUT NOT LIM TED TO BELTS, BRAKES, BATTERI ES, KEYS, TRANSM T-
TERS AND TRANSM TTER BATTERIES, WNDSH ELD W PERS, SEALANTS, BULBS,
HEADLI GHT AND TAI LLI GHT LENSES, FLU DS, PUMPS, FILTERS AND SI M LAR PARTS
PROVI DED, HOWEVER, THE FRANCHI SED MOTOR VEH CLE DEALER SHALL NOT BE
REQUIRED IN | TS SUBM SSI ON TO PERFORM ANY OF THE FOLLOW NG

(1) LIST ON ANY FORM SPREADSHEET, OR OTHER COWPI LATI ON THOSE REPAI R
ORDERS WH CH DO NOT CONTAI N PARTS THAT THE DEALER IS RELYI NG ON FOR THE
CALCULATI ON OF THE AVERAGE MARKUP;

(2) |INCLUDE |IN ANY CALCULATION OF | TS AVERAGE MARKUP TI RES, WHEELS,
ANY PARTS OR I TEMS | T ACTUALLY USED OR PROVIDED IN THE REPAIR OF PHYS-
| CAL DAMAGE TO THE BODY OR CHASSIS OF A VEHI CLE, | NCLUDI NG BUT NOT
LIMTED TO, BODY PANELS, W NDOAS ( GLASS OR OTHER MATERI AL), DOORS, BUWP-
ERS, FENDERS, OR SIM LAR | TEMS, OR THE PAINT OR OTHER FI NIl SH NG MATERI -
ALS FOR SUCH | TEMS;

(3) INCLUDE |IN ANY CALCULATION OF ITS AVERAGE MARKUP ANY PARTS OR
| TEMS ACTUALLY USED OR PROVI DED I N THE COURSE OF STANDARD VEHI CLE PREPA-
RATI ON FOR SALE TO A CUSTOVER;

(4) I NCLUDE | N ANY CALCULATI ON OF | TS AVERAGE MARKUP ANY PARTS ACTUAL-
LY PROVI DED | NTERNALLY TO VARI QUS DEPARTMENTS W TH N THE FRANCH SED
MOTOR VEHI CLE DEALERSHI P' S BUSI NESS; AND

(5) I'NCLUDE I N ANY CALCULATI ON OF | TS AVERAGE MARKUP ANY TYPE OF PARTS
PROVI DED BY THE FRANCHI SOR ONLY AS A MATTER OF " GOCDW LL" RATHER THAN I N
THE COURSE OF REGULAR WARRANTY SERVI CE.

(D) FOR PURPCSES OF TH' S SECTION, THE PRI CE AND RATE CHARGED BY THE
FRANCHI SED MOTOR VEHI CLE DEALER FOR LABOR MAY BE ESTABLI SHED BY SUBM T-
TING ONE HUNDRED SEQUENTI AL NONWARRANTY CUSTOVER- PAI D SERVI CE REPAI R
ORDERS, OR THE NUMBER OF SEQUENTI AL NONWARRANTY CUSTOMER- PAI D SERVI CE
REPAI R ORDERS, WRI TTEN I N THE MONTH PRECEDI NG THE SUBM SSI ON, WH CHEVER
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| S LESS, COVERI NG REPAI RS, REGARDLESS OF THE REASON FOR THE REPAI RS, AND
DI VI DI NG THE AMOUNT OF THE DEALER S TOTAL LABOR SALES FOR RETAI L CUSTOW
ER REPAI RS BY THE NUMBER OF TOTAL LABOR HOURS THAT GENERATED THOSE
SALES, AND DECLARI NG THE RESULTI NG AVERAGE LABOR RATE FOR THE FRANCHI SED
MOTOR VEH CLE DEALER AS | TS REI MBURSEMENT RATE. THE FRANCHN SED MOTOR
VEHI CLE DEALER SHALL NOT USE I N ANY CALCULATION OF ITS LABOR RATE ANY
LABOR CONDUCTED | N THE COURSE OF STANDARD VEHI CLE PREPARATI ON FOR SALE
TO A CUSTOVER, OR IN THE COURSE OF | NTERNAL SERVI CE PERFORMED FOR VARI -
OQUS DEPARTMENTS W THIN THE FRANCHI SED MOTOR VEHI CLE DEALERSHI P' S BUSI -
NESS.

(E) The reinbursenment rate so declared shall go into effect thirty
days followi ng the declaration [and]. THE DECLARATI ON shall be presuned
to be [fair and reasonabl e, however a franchi sor may rebut such presunp-
tion by showi ng that such rate so established is unfair and unreasonabl e
inlight of the practices of all other franchi sed notor vehicle dealers
inthe vicinity offering the sane |ine make.] ACCURATE WHEN SUBM TTED AS
SET FORTH UNDER THI'S SECTI ON PROVI DI NG A DETAI LED, COVPLETE, WRI TTEN
EXPLANATI ON OF ANY PART OR | TEM | NCLUDED OR OM TTED FROM THE DECLARATI ON
CALCULATI ON THAT IS NOT CONSI STENT WTH THE PROVI SIONS OF THI'S SECTI ON
TO THE FRANCH SED MOTOR VEHI CLE DEALER, W THI N FI FTEEN DAYS OF RECEI PT
BY THE FRANCHI SOR OF THE SUBM SSI ON OR ANY NMATERI AL AMENDMENT THERETO
ALONG WTH THE RETURN OF THE REPAI R ORDERS UPON WH CH THE MANUFACTURER
IS RELYING FOR | TS OBJECTI ON OR OBJECTI ONS. THE FRANCHI SOR WAI VES ANY
RIGHT TO REBUT THE SUBM SSION | F THE FRANCH SOR FAILS TO PROVI DE THE
VRl TTEN EXPLANATI ON DESCRI BED I N THI S PARAGRAPH W THIN THE FI FTEEN DAY
PERIOD FOLLOAN NG THE MOTOR VEH CLE DEALER S SUBM SSI ON. THE FRANCHI SED
MOTOR VEHI CLE DEALER MAY CHOOSE TO CORRECT | TS SUBM SSI ON BASED UPON THE
FRANCH SOR' S WRI TTEN REBUTTAL W THOUT BEI NG REQUI RED TO MAKE A COVPLETE-
LY NEWSUBM SSION, |F DONE SO WTH N TH RTY DAYS OF RECEIVING THE
FRANCH SOR' S WRI TTEN REBUTTAL. ANY SUCH AMENDMENT TO THE |INTIAL
SUBM SSI ON W LL RELATE BACK TO THE DATE OF THE |IN TIAL SUBM SSI ON AND
ANY RESULTI NG PRI CE OR RATE SHALL BE PAI D BY THE FRANCH SOR RETROACTI VE-
LY, WTHOUT PENALTY, ON ALL CLAIMS SUBM TTED BY THE FRANCHI SED MOTOR
VEHI CLE DEALER THI RTY DAYS FROM THE DATE OF THE INITIAL SUBM SSION. | F
THE FRANCHI SED MOTOR VEHI CLE DEALER DOES NOT AGREE W TH THE FRANCHI SOR' S
REBUTTAL, THE PRI CE OR RATE SO DECLARED SHALL BECOVE EFFECTI VE ACCORDI NG
TO THI'S SECTI ON UNLESS THE FRANCHI SOR | NSTI TUTES AN ACTI ON PURSUANT TO
TH S ARTI CLE, CLAIM NG THAT THE FRANCH SED MOTOR VEH CLE DEALER HAS
VIOLATED THE PROVISIONS OF TH'S SECTION, WTH N TH RTY DAYS FROM THE
DATE OF THE FRANCHI SEE' S RESPONSE TO THE FRANCH SOR' S REBUTTAL. THE
BURDEN OF PROOF | N ANY SUCH ACTI ON SHALL BE ON THE FRANCHI SOR.

(F) The franchised notor vehicle dealer shall not request a change in
the rei nmbursenent rate nore often than twice in each cal endar year.

(G A FRANCH SOR WHO FAILS TO REI MBURSE WARRANTY AND LABOR CLAIMS
ESTABLI SHED PURSUANT TO THI' S SECTI ON SHALL BE LI ABLE TO THE FRANCHI SED
MOTOR VEHI CLE DEALER FOR ALL SUCH CLAI M5 AT THE PRI CE AND RATE SUBM TTED
BY THE FRANCH SEE FROM THE TI ME SUCH SUBM SSI ON WAS MADE. I N ADDI TI ON,
ANY FRANCHI SOR WHO FAI LS TO SO REI MBURSE SUCH CLAI MS SHALL BE SUBJECT TO
A PENALTY OF FIVE HUNDRED DOLLARS PER CLAI M PAYABLE TO THE FRANCHI SED
MOTOR VEH CLE DEALER. AN ADDI TI ONAL PENALTY OF ONE THOUSAND DOLLARS PER
CLAIM SHALL BE PAYABLE TO THE FRANCHI SED MOTCOR VEHI CLE DEALER FOR EACH
SUCCESSI VE TEN DAY PERI OD THEREAFTER IN WHICH THE CLAIM IS NOT REIM
BURSED AS REQUI RED BY THI S SECTI ON. I N ORDER TO ENSURE TI MELY PAYMENT OF
CLAIMS SUBM TTED UNDER THI S SECTI ON, A FRANCHI SED MOTOR VEHI CLE DEALER
MAY, BEGQ NNI NG UPON THE EXPI RATI ON OF THE THI RTY DAY PERI OD ESTABLI SHED
BY THI S SECTI ON, W THHOLD ANY PAYMENTS OWNED TO A FRANCHI SOR EQUAL TO THE
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CLAIMS MADE BY THE FRANCH SED MOTOR VEHI CLE DEALER, PLUS THE PENALTY,
UNTI L THE FRANCH SOR MAKES WARRANTY AND LABOR REI MBURSEMENT PURSUANT TO
THI S SECTI ON. ANY DEALER WHO EXERCI SES SUCH RI GHT SHALL NOT BE DEEMED I N
DEFAULT OF ANY OBLI GATI ONS UNDER THE FRANCHI SE OR ANY OTHER AGREEMENT
W TH THE MANUFACTURER OR ANY SUBSI DI ARY OR AFFI LI ATE OF THE MANUFACTUR-
ER

(H In establishing the PARTS REI MBURSEMENT OR THE | abor rei nbursenent
rate, the franchi sor shall not require a franchi sed notor vehicle deal er
to establish said rate by a methodol ogy, or by requiring infornmation,
that is unduly burdensone or tinme consuming to provide[, including, but
not limted to, a transaction by transaction cal cul ation].

(1) I'N NO EVENT MAY A FRANCH SOR REQUI RE A DEALER TO ACCEPT REl MBURSE-
MENT FOR PARTS BASED ON THE FRANCHI SOR S SUGGESTED LI ST PRI CE ( WHETHER
CALLED MSRP OR KNOWN BY ANY OTHER DESI GNATION) IN LIEU OF DETERM NI NG
AND RElI MBURSI NG A DEALER AT THE DEALER S AVERAGE MARKUP PURSUANT TO THI S
SECTI ON.

(J) I N NO EVENT SHALL ANY FRANCHI SOR RETALI ATE OR THREATEN TO RETALI -
ATE AGAI NST A DEALER FOR EXERCISING ITS RIGHTS UNDER THIS SECTION OR
UNDER ANY OTHER SECTION OF THI S ARTI CLE. RETALI ATI ON SHALL | NCLUDE, BUT
NOT BE LI M TED TO, THREATENI NG TO CONDUCT, OR CONDUCTING, AN AUDIT OF
DEALERSHI P RECORDS, THREATENI NG TO W THHOLD, OR W THHOLDI NG PRODUCTS,
ALLOCATI ONS, OR BENEFI TS FROM ANY DEALER, OR | MPOSI NG ADDI TI ONAL COSTS
OR PENALTIES ON ANY DEALER THAT THE MANUFACTURER DOES NOT | MPOSE ON
EVERY DEALER El THER W THI N OR W THOUT THE STATE.

(K) A FRANCH SOR MAY NOT OTHERW SE RECOVER FROM A FRANCH SED MOTOR
VEHI CLE DEALER THE FRANCHI SOR S COSTS FOR RElI MBURSI NG A FRANCHI SED MOTOR
VEH CLE DEALER FOR WARRANTY PARTS AND LABOR CLAI M5.

2. All warranty or sales incentive clainms shall be either approved AND
PAID or disapproved [within], WTHN A REASONABLE AMOUNT OF TIME. A
REASONABLE AMOUNT OF TI ME SHALL BE:

(A) NO LESS THAN thirty days after [their] receipt[. Wen any such
claim is disapproved the franchi sed notor vehicle dealer shall be noti-
fied in witing of its disapproval within said period. Each such notice
shall state the specific grounds upon which the disapproval is based.
Failure to disapprove a claim wthin thirty days shall be deened
approval ] BY THE FRANCH SOR OF A WARRANTY CLAI M AND

(B) NO LESS THAN FI VE BUSI NESS DAYS FROM THE DATE UPON WHI CH THE FRAN-
CH SED MOTOR VEHI CLE DEALER PROVI DES NOTI CE TO THE FRANCHI SOR CERTI FYI NG
THE COWLETION OF A SALE WHICH QUALIFIES UNDER A SALES | NCENTI VE
PROGRAM A SALE SHALL BE CONSI DERED COVPLETED UPON DELI VERY OF THE VEHI -
CLE TO THE CUSTOVER.

3. No franchi sor shall conduct an audit or charge back any warranty or
sal es incentive paynent or otherwise hold a franchised notor vehicle
dealer liable for charges nore than one year, or five years in the case
of fraud, after the date the franchi sor nade such paynent to the dealer.

4. A franchisor shall not charge a dealer back subsequent to the
paynment of a warranty or sales incentive claimunless a representative
of the franchisor has nmet in person at the deal ership, or by telephone,
with an officer or enployee of the deal er designated by the deal er and
expl ained in detail the basis for each of the proposed charge backs and
thereafter given the dealer's representative a reasonable opportunity at
the neeting, or during the telephone call, to explain the deal er's posi-
tion relating to each of the proposed charge backs. In the event the
deal er was selected for audit or review on the basis that sone or all of
the dealer's clains were viewed as excessive in conparison to average,
nmean or aggregate data accumul ated by the franchisor, or in relation to
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clainms submtted by a group of other franchi sees, the franchisor shall
at or prior to the neeting or telephone call with the dealer's represen-
tative, provide the dealer with a witten statenment containing the basis
or net hodol ogy upon which the deal er was sel ected for audit or review

5. A franchisor shall not deny or charge back a paynment for warranty
wor k cl ai med by the deal er unless the franchi sor satisfies its burden of
proof that the dealer did not make a good faith effort to conply wth
the reasonable witten procedures of the franchisor or that the dealer
did not actually performthe work.

6. A franchisor shall not deny or charge back a sales incentive
paynent nade to a dealer unless the claimwas materially false or frau-
dul ent or that the dealer failed to reasonably substantiate the claim
either in accordance with the manufacturer's reasonabl e procedures.

7. After all internal dispute resolution processes provided through
the franchi sor have been resol ved, the franchisor shall give notice to
the dealer of the final amount of a proposed warranty or sales incentive
charge back. If the dealer institutes an action pursuant to this article
within thirty days of receipt of such notice, the proposed charge back
shall be stayed, w thout bond, during the pendency of such action and
until the final judgnent has been rendered in an adjudi catory proceedi ng
or action as provided in section four hundred sixty-nine of this arti-
cle.

S 2. This act shall take effect imediately.



