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STATE OF NEW YORK

887
2013- 2014 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 9, 2013

Introduced by Sens. BONACIC, DeFRANCISCO -- read tw ce and ordered
printed, and when printed to be commtted to the Commttee on Judici-
ary

AN ACT to amend the general obligations law, in relation to settlenents
in tort actions; and to repeal certain provisions of such law rel ating
thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 15-108 of the general obligations |aw is REPEALED
and a new section 15-108 is added to read as fol |l ows:

S 15-108. SETTLEMENTS I N TORT ACTIONS. (A) EFFECT OF SETTLEMENT. (1) A
SETTLEMENT REACHED W TH ONE OF TWO OR MORE PERSONS VWHO ARE LIABLE OR
CLAIMED TO BE LIABLE I N TORT FOR THE SAME | NJURY OR WRONGFUL DEATH DOES
NOT DI SCHARGE ANY OTHER TORTFEASOR FROM LIABILITY UNLESS |ITS TERMS
EXPRESSLY SO PROVI DE, EXCEPT THAT EACH OF THE REMAI NIl NG TORTFEASORS MAY
CHOOSE TO REDUCE HI'S OR HER LI ABILITY TO THE PLAINTIFF OR CLAI MANT BY
THE STATED SETTLEMENT AMOUNT, THE CONSI DERATI ON ACTUALLY PAI D, OR THE
SETTLI NG TORTFEASOR S EQUI TABLE SHARE OF THE DAMAGES AS DETERM NED UNDER
ARTI CLE FOURTEEN OF THE Cl VI L PRACTI CE LAW AND RULES.

(2) WHEN MORE THAN ONE PERSON SETTLES WTH A PLAINTIFF OR CLAI MANT,
EACH OF THE REMAINING TORTFEASORS MAY CHOOSE TO REDUCE HI' S OR HER
LI ABILITY TO THE PLAINTIFF OR CLAIMANT BY THE TOTAL OF ALL STATED
SETTLEMENT AMOUNTS, THE TOTAL CONSI DERATI ON ACTUALLY PAID FOR ALL OF THE
SETTLEMENTS, OR THE TOTAL OF THE SETTLI NG TORTFEASORS' EQUI TABLE SHARES
OF THE DAMAGES AS DETERM NED UNDER ARTI CLE FOURTEEN OF THE CIVIL PRAC
TI CE LAW AND RULES.

(3) THE CHO CE AUTHORI ZED BY THI' S SUBDI VI SI ON SHALL BE MADE | N OPEN
COURT OR IN A WRI TI NG SUBSCRI BED ON BEHALF OF THE PARTY SEEKING TO LIMT
LI ABI LITY, AND SHALL BE MADE PRI OR TO THE FI RST OPENI NG STATEMENT OF THE
TRI AL UNLESS THE PARTY MAKI NG THE ELECTI ON ONLY LATER BECOVES AWARE THAT

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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A SETTLEMENT HAS OCCURRED. | N THE LATTER EVENT, THE ELECTION SHALL BE
MADE AS SOON AS REASONABLY PRACTI CABLE AFTER THE PARTY MAKI NG THE
ELECTI ON | S APPRI SED OF THE SETTLEMENT OR SETTLEMENTS IN | SSUE, AND, |F
FEASI BLE, PRIOR TO THE RETURN OF A VERDI CT. | N THE ABSENCE OF SPECI FI C
AND TI MELY ELECTI ON OTHERW SE, A PARTY LIM TING LI ABI LI TY W LL BE DEEMED
TO HAVE ELECTED REDUCTI ON | N THE TOTAL AMOUNT OF THE EQUI TABLE SHARE OR
SHARES OF ALL SETTLI NG TORTFEASORS.

(4) FOR PURPOSES OF CALCULATI NG THE REDUCTI ON OF LI ABILITY UNDER THI S
SUBDI VI SION | N A CASE WHERE A REMAI NI NG TORTFEASOR |'S SUBJECT TO A PERI -
ODI C PAYMENT JUDGVENT PURSUANT TO ARTI CLE FI FTY-A OR ARTI CLE FIFTY-B OF
THE C VIL PRACTI CE LAW AND RULES, THE MANNER | N WHI CH SUCH REDUCTI ON | S
EFFECTED SHALL DEPEND ON THE TYPE OF CREDIT CHOSEN BY THE REMAI NI NG
TORTFEASORS.

(A) IN THOSE | NSTANCES | N WHI CH THE REMAI Nl NG TORTFEASCR HAS ELECTED
PURSUANT TO PARAGRAPH ONE OF THI'S SUBDI VI SI ON TO RECEI VE A CREDI T EQUI V-
ALENT TO THE AMOUNT OR AMOUNTS WHI CH THE PLAI NTI FF OR CLAI MANT RECEI VED
IN SETTLEMENT, THE CREDI T PROVI DED BY TH' S SUBDI VI S| ON SHALL BE RATABLY
APPORTI ONED BETWEEN THE PAST DAMAGES OF THE PLAINTIFF AND THE FUTURE
DAMAGES. TH'S SHALL BE DONE BY DETERM NING THE RATI O BETWEEN THE
PLAI NTI FF' S PAST DAMAGES AND THE PLAINTIFF'S TOTAL DAMAGES, AND THEN
APPORTI ONI NG THAT SAME PERCENTAGE OF THE SETTLEMENT TOWARDS PAYMENT OF
THE PLAI NTI FF' S PAST DAMAGES. THE REMAINDER OF THE SETTLEMENT CREDIT
WOULD BE CREDI TED TOWARDS, AND WOULD THUS REDUCE, THE PLAI NTI FF'S FUTURE
DAMAGES.

FOR PURPCSES OF THE APPORTI ONVENT OF THE SETTLEMENT CREDI T BETWEEN
PAST AND FUTURE DAMAGES, THE RATIO BETWEEN PAST DAMAGES AND TOTAL
DAMAGES WLL BE PREM SED UPON THE AMOUNTS OF DAMAGES AWARDED BY THE
TR ER OF FACT AFTER ADJUSTMENT HAS ALREADY BEEN MADE FOR ALL OTHER SET-
OFFS, CREDITS AND REDUCTI ONS OTHERW SE DI CTATED BY SUBDI VI SION (A) OF
SECTI ON FI VE THOUSAND THI RTY-ONE, OR SUBDIVISION (A) OF SECTION FIVE
THOUSAND FORTY-ONE OF THE CIVIL PRACTICE LAW AND RULES, AND BEFORE
CONSI DERATI ON OF ANY OF THE CALCULATI ONS DI CTATED BY SUBDIVISION (B),
(C), (D) OR (E) OF SUCH SECTI ONS.

B) IN THOSE | NSTANCES I N WH CH THE REMAI Nl NG TORTFEASOR HAS ELECTED
PURSUANT TO PARAGRAPH ONE OF THI'S SUBDI VI SION TO RECEIVE AN EQU TABLE
SHARE CREDIT, EACH OF THE PLAI NTI FF' S AWARDS FOR PAST DAMAGES AND FOR
FUTURE DAMAGES AS REMAIN AFTER ALL OTHER SET-OFFS, CREDITS AND
REDUCTI ONS OTHERW SE DI CTATED BY SUBDI VI SI ON (A) OF SECTI ON FI VE THOU-
SAND THI RTY- ONE OR SUBDI VI SION (A) OF SECTI ON FI VE THOUSAND FORTY- ONE OF
THE Cl VI L PRACTI CE LAW AND RULES SHALL BE REDUCED BY THE SETTLOR S EQUI -
TABLE SHARE OF THE TOTAL CULPABI LI TY.

(B) LIABILITY OF SETTLI NG TORTFEASOR. EXCEPT AS OTHERW SE PROVIDED [N
SUBDIVISION (F) OF THI'S SECTION, A SETTLEMENT BETWEEN THE PLAI NTI FF OR
CLAI MANT AND A TORTFEASOR RELI EVES SUCH TORTFEASOR FROM LI ABI LI TY TO ANY
OTHER PERSON FOR CONTRI BUTI ON OR | NDEMNI FI CATI ON.

(C) WAl VER OF CONTRI BUTI ON AND | NDEMNI FI CATI ON.  EXCEPT AS OTHERW SE
PROVIDED IN SUBDIVISIONS (D) AND (F) OF TH'S SECTI ON, A TORTFEASOR WHO
HAS SETTLED W TH THE PLAI NTI FF OR CLAI MANT SHALL NOT BE ENTITLED TO
CONTRI BUTI ON OR | NDEMNI FI CATI ON FROM ANY OTHER PERSON.

(D) SETTLING TORTFEASOR S LI M TED RI GHT TO CONTRI BUTI ON OR | NDEMNI FI -
CATI ON. NOTW THSTANDING THE PROVISIONS OF SUBDIVISION (C) OF THI'S
SECTI ON, A TORTFEASOR WHO HAS ENTERED | NTO A SETTLEMENT W TH A PLAI NTI FF
OR CLAI MANT MAY SEEK CONTRI BUTION OR | NDEMNI FI CATI ON FROM ANY OTHER
TORTFEASOR | F, | N CONSI DERATI ON FOR SUCH SETTLEMENT, THE PLAINTIFF OR
CLAI MANT HAS RELEASED FROM LIABILITY THE PERSON OR PERSONS FROM WHOM
CONTRI BUTI ON OR | NDEMNI FI CATI ON | S SOUGHT. CONTRI BUTI ON OR | NDEMNI FI CA-
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TION SHALL BE AVAILABLE PURSUANT TO TH'S SUBDI VI SI ON EXCEPT TO THE
EXTENT THAT I T | S ESTABLI SHED BY THE PARTY OR PARTI ES FROM WHOM CONTRI B-
UTI ON OR | NDEWNI FI CATI ON IS SOUGHT THAT THE AMOUNT PAID | N SETTLEMENT
WAS NOT REASONABLE.

(E) RELATIONSH P WTH ARTICLE SI XTEEN OF THE Cl VI L PRACTI CE LAW AND
RULES. | F A PERSON SEEKS TO LIM T LI ABI LI TY PURSUANT TO BOTH SUBDI VI SI ON
(A) OF TH'S SECTI ON AND ARTI CLE SI XTEEN OF THE CIVIL PRACTICE LAW AND
RULES, THE LIM TATION SHALL BE MADE BY DETERM NI NG THE PERCENTAGE THAT
THE PLAI NTI FF' S OR CLAI MANT' S NON- ECONOM C LOSS BEARS TO SUCH PERSON S
TOTAL LOSS, AND THEN APPLYING THE SAME PERCENTAGE OF THE SETTLEMENT
CREDI T TO THE PLAINTIFF'S OR CLAIMANT'S NON-ECONOM C LOSS. A PERSON
VWHOSE LIABILITY |S REDUCED UNDER TH S SECTI ON SHALL BE ENTI TLED TO AN
ADDI TI ONAL REDUCTI ON OF LI ABI LI TY PURSUANT TO ARTICLE SIXTEEN OF THE
ClVIL PRACTICE LAWAND RULES, BUT ONLY TO THE EXTENT THAT SUCH PERSON S
REMAI NI NG LI ABI LITY FOR NON-ECONOM C LOSS EXCEEDS THE LIM TATION OF
LI ABILITY, |IF ANY, ESTABLI SHED BY SUCH ARTI CLE.

(F) EXEMPTIONS. NOTHI NG CONTAINED IN THI' S SECTI ON SHALL BE CONSTRUED
TO AFFECT OR | MPAI R

(1) ANY CLAIM FOR | NDEMNI FI CATION | F, PRIOR TO THE ACCI DENT OR OCCUR-
RENCE ON WHI CH THE CLAIM | S BASED, THE PARTY SEEKI NG | NDEMNI FI CATI ON AND
THE PARTY FROM WHOM | NDEWNI FI CATI ON | S SOUGHT HAD ENTERED | NTO A WRI TTEN
CONTRACT IN WHICH THE LATTER HAD EXPRESSLY AGREED TO | NDEMNI FY THE
FORMER FOR THE TYPE OF LOSS SUFFERED;, OR

(2) A CLAIM FOR | NDEMNI FI CATI ON BY A PUBLI C EMPLOYEE, | NCLUDI NG | NDEM
NI FI CATI ON PURSUANT TO SECTI ON FI FTY-K OF THE GENERAL MUNI Cl PAL LAW OR
SECTI ON SEVENTEEN OR SECTI ON El GHTEEN OF THE PUBLI C OFFI CERS LAW

(G SETTLEMENTS WTHIN THE SCOPE OF THI S SECTI ON. AN AGREEMENT BETWEEN
A PLAINTIFF OR CLAIMANT AND A PERSON WHO IS LI ABLE OR CLAI MED TO BE
LI ABLE I N TORT SHALL BE DEEMED A SETTLEMENT FOR THE PURPOSES OF THI'S
SECTI ON ONLY | F:

(1) THE AGREEMENT COVPLETELY OR SUBSTANTI ALLY TERM NATES THE DI SPUTE
BETWEEN THOSE PARTI ES;

(2) THE PLAI NTI FF OR CLAI MANT RECEI VES, AS PART OF THE AGREEMENT,
MONETARY CONSI DERATI ON GREATER THAN ONE DOLLAR; AND

(3) SUCH SETTLEMENT OCCURS PRI OR TO ENTRY OF A JUDGVENT.

(H  VALUATI ON OF STRUCTURED SETTLEMENTS. WHERE THE MONETARY CONSI DER-
ATI ON FOR A SETTLEMENT | NCLUDES ONE OR MORE PAYMENTS VWHICH ARE TO BE
MADE MORE THAN ONE YEAR AFTER THE DATE OF THE SETTLEMENT, THE VALUE OF
SUCH FUTURE PAYMENTS SHALL, FOR PURPOSES OF SUBDIVISION (A) OF TH'S
SECTION, BE DEEMED TO BE THE SETTLI NG TORTFEASOR S COST | N PROVI DI NG
SUCH PAYMENTS.

S 2. This act shall take effect on the thirty-first of January next
succeeding the date on which it shall have becone a |aw, and shall be
applicable to any action conmenced on or after such effective date.



