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STATE OF NEW YORK

7862
I N SENATE
June 16, 2014

I ntroduced by Sen. SAVINO -- (at request of the State |Insurance Fund) --
read twice and ordered printed, and when printed to be conmtted to
the Committee on Rul es

AN ACT to anend the workers' conpensation law, in relation to ensuring
proper payroll auditing of policies for workers' conpensation insur-
ance

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 5 of section 54 of the workers' conpensation
| aw, as anended by section 23 of part GG of chapter 57 of the |aws of
2013, is anended to read as foll ows:

5. Cancellation and term nation of insurance contracts. No contract of
i nsurance issued by an insurance carrier against liability arising under
this chapter shall be cancelled within the tinme limted in such contract
for its expiration unless notice is given as required by this section.
When cancellation is due to non-paynent of premuns and assessnents,
such cancel l ation shall not be effective until at |east ten days after a
notice of cancellation of such contract, on a date specified in such
notice, shall be filed in the office of the chair and al so served on the
enpl oyer. Wen cancellation is due to any reason other than non-paynent
of premuns and assessnents, such cancellation shall not be effective
until at least thirty days after a notice of cancellation of such
contract, on a date specified in such notice, shall be filed in the
of fice of the chair and al so served on the enpl oyer; provided, however,
in either case, that if the enployer has secured i nsurance w th another
i nsurance carrier which beconmes effective prior to the expiration of the
time stated in such notice, the cancellation shall be effective as of
the date of such other coverage. No insurer shall refuse to renew any
policy insuring against liability arising under this chapter unless at
least thirty days prior to its expiration notice of intention not to
renew has been filed in the office of the chair and al so served on the

enpl oyer.
Such notice shall be served on the enployer by delivering it to him
her or it or by sending it by mail, by certified or registered letter,

return receipt requested, addressed to the enployer at his, her or its
| ast known pl ace of business; provided that, if the enployer be a part-
nershi p, then such notice nmay be so given to any of one of the partners,
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and if the enployer be a corporation then the notice nmay be given to any
agent or officer of the <corporation upon whomlegal process nay be
served; and further provided that an enpl oyer may designate any person
or entity at any address to receive such notice including the desig-
nation of one person or entity to receive notice on behalf of nultiple
entities insured under one insurance policy and that service of notice
at the address so designated upon the person or entity so designated by
delivery or by mail, by certified or registered letter, return receipt
requested, shall satisfy the notice requirenent of this section.
[ Provi ded, however, the] THE right to cancellation of a policy of insur-
ance in the state |INSURANCE fund, HOWNEVER shall be exercised only for
non- paynent of prem unms and assessnments, OR FAILURE BY THE EMPLOYER TO
COOPERATE W TH A PAYROLL AUDI T, or as provided in section ninety-four of
this chapter. THE STATE | NSURANCE FUND MAY CANCEL A POLICY FOR THE
EMPLOYER S FAI LURE TO COOPERATE WTH A PAYROLL AUDIT |IF THE EMPLOYER
FAILS TO (A) KEEP AN APPO NTMENT W TH A PAYROLL AUDI TOR, AFTER THE STATE
| NSURANCE FUND HAS MADE AT LEAST TWO ATTEMPTS TO SCHEDULE AN APPO NTMVENT
DURING THE EMPLOYER S REGULAR BUSINESS HOURS, WHEN SUCH EMPLOYER | S
PROVI DED ADVANCE WRI TTEN NOTI CE OF SUCH APPO NTMENTS OR (B) FURN SH
BUSI NESS RECORDS |N THE COURSE OF A PAYROLL AUDI T AS REQUI RED PURSUANT
TO SECTI ONS NI NETY- FI VE AND ONE HUNDRED THI RTY-ONE OF THIS CHAPTER AT
LEAST FIFTEEN DAYS | N ADVANCE OF SENDI NG A NOTI CE OF CANCELLATI ON FOR
FAl LURE TO COOPERATE WTH A PAYROLL AUDI T, THE STATE |NSURANCE FUND
SHALL SEND A WARNING NOTICE TO THE EMPLOYER IN THE SAME MANNER AS
PROVIDED IN THI' S SUBDI VI SI ON FOR SERVI NG A NOTI CE OF CANCELLATI ON.  SUCH
NOTI CE SHALL SPECIFY A MEANS OF CONTACTI NG THE STATE | NSURANCE FUND TO
SET UP AN AUDI T APPO NTMENT. THE STATE | NSURANCE FUND WLL BE REQU RED
TO PROVIDE ONLY ONE SUCH WARNI NG NOTI CE TO AN EMPLOYER RELATED TO ANY
PARTI CULAR PAYROLL AUDI T PRI OR TO CANCELLATI ON

The provisions of this subdivision shall not apply wth respect to
policies containing coverage pursuant to subsection (j) of section three
thousand four hundred twenty of the insurance law relating to every
policy providing conprehensive personal liability insurance on a one,
two, three or four fam |y owner-occupi ed dwelling.

In the event such cancellation or termnation notice is not filed with
the chair wthin the required tine period, the chair shall inpose a
penalty in the anount of up to five hundred dollars for each ten-day
period the insurance carrier or state insurance fund failed to file the
notification. Al penalties collected pursuant to this subdivision shal
be deposited in the uninsured enployers' fund.

S 2. Section 93 of the workers' conpensation law, as anended by
section 24 of part GG of chapter 57 of the |aws of 2013, is anended to
read as follows:

S 93. Collection of premumin case of default. a. If a policyholder
shall default in any paynent required to be made by [him SUCH PCLI CY-
HOLDER to the state insurance fund OR SHALL FAIL TO COOPERATE WTH A
PAYROLL AUDI T AS SPECI FIED I N SUBDI VI SION FI VE OF SECTI ON FI FTY- FOUR OF
TH S CHAPTER, after due notice, [his] SUCH PCLI CYHOLDER S insurance in
the state INSURANCE fund nmay be cancell ed and the anount due from [ hinj
SUCH PCOLI CYHOLDER shal |l be collected by civil action brought against
[him SUCH POLICYHOLDER in any county wherein the state insurance fund
mai ntains an office in the name of the comm ssioners of the state insur-
ance fund and the sane when collected, shall be paid into the state
i nsurance fund, and such policyholder's conpliance with the provisions
of this chapter requiring paynents to be made to the state insurance
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fund shall date fromthe tine of the paynent of said noney to the state
i nsurance fund.

b. An enployer, whose policy of insurance has been cancelled by the
state insurance fund for non-paynent of prem um and assessnents, OR FOR
FAILURE TO COOPERATE WTH A PAYROLL AUDIT, or [w thdraws] CANCELLED
pursuant to section ninety-four of this article, is ineligible to
contract for a subsequent policy of insurance with the state insurance
fund [while] UNTIL THE STATE | NSURANCE FUND RECEIVES FULL COOPERATI ON
FROM SUCH EMPLOYER |N COWLETING ANY PAYROLL AUDI T ON THE CANCELLED
PCLICY AND the billed premiumon the cancelled policy [renains uncol-
lected] IS PAID, |NCLUDI NG ANY ADDI TI ONAL AMOUNTS BI LLED FOLLOW NG THE
COVPLETI ON OF ANY PAYROLL AUDI T.

c. The state insurance fund shall not be required to wite a policy of
i nsurance for any enployer which is owned or controlled or the nmjority
interest of which is owned or controlled, directly or indirectly, by any
person who directly or indirectly owns or controls or owned or
controlled at the tinme of cancellation an enpl oyer whose former policy
of insurance with the state insurance fund was cancell ed for non-paynent
of prem um and assessnents, OR FOR FAI LURE TO COOPERATE W TH A PAYROLL
AUDI T, or [w thdraws] CANCELLED pursuant to section ninety-four of this
article or who is or was at the time of cancellation the president,
vi ce-president, secretary or treasurer of such an enployer until THE
STATE | NSURANCE FUND RECEIVES FULL COOPERATI ON FROM SUCH EMPLOYER I N
COVPLETI NG ANY PAYROLL AUDIT AND the billed premum on the cancelled
policy is paid, |NCLUDI NG ANY ADDI TI ONAL AMOUNTS BI LLED FOLLOW NG THE
COVPLETI ON OF ANY PAYROLL AUDI T.

For purposes of this subdivision, "person" [shall include individuals,
partnershi ps, corporations, and other associations] MEANS ANY |NDl VID
UAL, FIRM COWPANY, PARTNERSHI P, CORPORATI ON, LI M TED LI ABI LI TY COVPANY
JO NT VENTURE, JO NT- STOCK ASSOCI ATI ON, ASSOCI ATI ON, TRUST OR ANY OTHER
LEGAL ENTI TY WHATSOEVER

D. FOR THE PURPOSES OF THI S SECTI ON, THE WORD "PREM UM' | NCLUDES ALL
AMOUNTS REQUIRED TO BE PAID TO THE STATE | NSURANCE FUND | NCLUDI NG ANY
ASSESSMENT BY THE WORKERS' COVPENSATI ON BOARD THAT THE STATE | NSURANCE
FUND BI LLS TO AN EMPLOYER

S 3. Section 95 of the workers' conpensation |aw, as anmended by chap-
ter 135 of the laws of 1998, is anended to read as foll ows:

S 95. Record and audit of payrolls. (1) Every enployer who is insured
in the state insurance fund shall keep a true and accurate record of the
nunber of [his] ITS enployees, THE CLASSIFICATION OF |ITS EMPLOYEES,
| NFORVATI ON REGARDI NG EMPLOYEE ACCI DENTS and the wages paid by [ hin
SUCH EMPLOYER, AS WELL AS SUCH RECORDS RELATI NG TO ANY PERSON PERFORM NG
SERVI CES UNDER A SUBCONTRACT WTH SUCH EMPLOYER THAT IS NOT COVERED
UNDER THE SUBCONTRACTOR S OWN WORKERS' COVPENSATI ON | NSURANCE POLI CY
and shall furnish, upon demand, a sworn statenent of the sane. Such
record AND ANY OTHER RECORDS OF AN EMPLOYER CONTAI NI NG SUCH | NFORMATI ON
PERTAI NI NG TO ANY POLICY PERIOD |INCLUDING BUT NOT LIMTED TO  ANY
LEDGERS, JOURNALS, REGQ STERS, VOUCHERS, CONTRACTS, TAX RETURNS AND
REPORTS, PAYROLL AND DI STRI BUTI ON RECORDS, AND COWUTER PROGRAMS FOR
RETRI EVI NG DATA, CERTI FI CATES OF | NSURANCE PERTAI NI NG TO SUBCONTRACTORS
AND ANY OTHER BUSI NESS RECORDS SPECI FI ED BY THE RULES OF THE BOARD shal
be open to inspection BY THE STATE I NSURANCE FUND at any tinme and as
often as may be necessary to verify the nunber of enployees [and], the
amount of the payroll, THE CLASSI FI CATI ON OF EMPLOYEES AND | NFORMVATI ON
REGARDI NG EMPLOYEE ACCI DENTS. Any enployer who shall fail to keep
[ such] ANY record REQU RED IN THI S SECTI ON, who shall willfully fail to
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furnish such record or who shall willfully falsify any such record[,]
shall be guilty of a m sdeneanor AND SUBJECT TO A FINE OF NOT LESS THAN
FIVE THOUSAND DOLLARS NOR MORE THAN TEN THOUSAND DOLLARS I N ADDI TION TO
ANY OTHER PENALTIES OTHERW SE PROVIDED BY LAW EXCEPT THAT ANY SUCH
EMPLOYER THAT HAS PREVI QUSLY BEEN SUBJECT TO CRIM NAL PENALTIES UNDER
THIS SECTION WTHIN THE PRI OR TEN YEARS SHALL BE GUILTY OF A CLASS E
FELONY, AND SUBJECT TO A FINE OF NOT LESS THAN TEN THOUSAND DOLLARS NOR
MORE THAN TWENTY-FIVE THOUSAND DOLLARS | N ADDI TI ON TO ANY PENALTI ES
OTHERW SE PROVI DED BY LAW

(2) Enpl oyers subject to [subdivision] SUBSECTION (e) of section two
t housand three hundred four of the insurance |aw and subdivision two of
section eighty-nine of this article shall keep a true and accurate
record of hours worked for all construction classification enployees.
The willful failure to keep such record, or the know ng falsification of
any such record, may be prosecuted as insurance fraud in accordance with
the provisions of section 176.05 of the penal |aw

S 4. Subdivision 1 of section 131 of the workers' conpensation |aw, as
anmended by chapter 6 of the laws of 2007, is amended to read as foll ows:

(1) Every enployer subject to the provisions of +this chapter shal
keep a true and accurate record of the nunber of [his or her] ITS
enpl oyees, the classification of ITS enployees, information regarding
enpl oyee accidents and the wages paid by [himor her] SUCH EMPLOYER f or
a period of four years after each entry therein, [which] AS WELL AS SUCH
RECORDS RELATI NG TO ANY PERSON PERFORM NG SERVI CES UNDER A SUBCONTRACT
OF SUCH EMPLOYER THAT IS NOT COVERED UNDER THE SUBCONTRACTOR S OMWN WORK-
ERS' COWMPENSATI ON | NSURANCE POLICY. SUCH records shall be open to
i nspection at any tine, and as often as nay be necessary to verify the
same by investigators of the board, by the authorized auditors, account-
ants or inspectors of the carrier with whomthe enployer is insured, or
by the authorized auditors, accountants or inspectors of any workers'
conpensation insurance rating board or bureau operating under the
authority of the insurance | aw and of which board or bureau such carrier
is a nenber or the group trust of which the enployer is a nenber. Any
and all records required by law to be kept by such enpl oyer upon which
t he enpl oyer makes or files a return concerning wages paid to enployees
AND ANY OTHER RECORDS OF AN EMPLOYER CONTAI NI NG SUCH | NFORMATI ON RELE-
VANT TO ANY PCLI CY PERI OD I NCLUDI NG BUT NOT LIMTED TGO ANY LEDGERS
JOURNALS, REG STERS, VOUCHERS, CONTRACTS, TAX RETURNS AND REPORTS,
PAYROLL AND DI STRI BUTI ON RECORDS, AND COVPUTER PROGRAMS FOR RETRI EVI NG
DATA, CERTIFI CATES OF | NSURANCE PERTAI NI NG TO SUBCONTRACTORS AND ANY
OTHER BUSI NESS RECORDS SPECI FI ED BY THE RULES OF THE BQOARD shall form
part of the records described in this section and shall be open to
I nspection in the sane manner as provided in this section. Any enployer
who shall fail to keep such records, who shall willfully fail to furnish
such record as required in this section or who shall falsify any such
records, shall be guilty of a m sdeneanor and subject to a fine of not
less than five nor nore than ten thousand dollars in addition to any
ot her penalties otherw se provided by |aw, except that any such enpl oyer
that has previously been subject to crimnal penalties wunder this
section wthin the prior ten years shall be guilty of a class E fel ony,
and subject to a fine of not less than ten nor nore than twenty-five
thousand dollars in addition to any penalties otherw se provided by |aw.

S 5. This act shall take effect on the ninetieth day after it shal
have becone a | aw and shall be applicable to policies issued or renewed
after such effective date.



