Co~NOoOUI~,WNE

STATE OF NEW YORK

7213
| N SENATE
May 6, 2014

Introduced by Sen. FELDER -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Children and Famlies

AN ACT to anend the famly court act and the social services law, in
relation to the liability for abuse of a child by a person legally
responsi bl e for such child

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision (j) of section 1012 of the famly court act, as
anended by section 3 of part B of chapter 3 of the |aws of 2005, is
amended to read as foll ows:

(j) "Aggravated circunstances” neans where a child has been either
severely or repeatedly abused, as defined AND PROVI DED FOR i n subdi vi -
sion eight of section three hundred eighty-four-b of the social services
| aw, BY A PARENT OR BY A PERSON LEGALLY RESPONSIBLE FOR SUCH CH LD OR
ANOTHER CHI LD, or where a child has subsequently been found to be an
abused child, as defined in paragraph (i) or (iii) of subdivision (e) of
this section, within five years after return honme followi ng placenent in
foster care as a result of being found to be a neglected child, as
defined in subdivision (f) of this section, provided that the respondent
or respondents, BEING EITHER THE CH LD S PARENT OR A PERSON LEGALLY
RESPONSI BLE FOR SUCH CHI LD OR ANOTHER CHI LD, in each of the foregoing
proceedi ngs was the sane; or where the court finds by clear and convinc-
ing evidence that the parent of a child in foster care has refused and
has failed conpletely, over a period of at least six nonths from the
date of renoval, to engage in services necessary to elimnate the risk
of abuse or neglect if returned to the parent, and has failed to secure
services on his or her own or otherw se adequately prepare for the
return hone and, after being informed by the court that such an adm s-
sion could elimnate the requirenent that the | ocal departnent of socia
services provide reunification services to the parent, the parent has
stated in court under oath that he or she intends to continue to refuse
such necessary services and is unwilling to secure such services inde-
pendently or otherwi se prepare for the child's return honme; provided,
however, that if the court finds that adequate justification exists for
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the failure to engage in or secure such services, including but not
limted to a lack of <child care, a lack of transportation, and an
inability to attend services that conflict with the parent's work sched-
ule, such failure shall not constitute an aggravated circunstance; or
where a court has determned a child five days old or younger was aban-
doned by a parent with an intent to wholly abandon such child and with
the intent that the child be safe from physical injury and cared for in
an appropriate nmanner.

S 2. Paragraph (i) of subdivision (a) of section 1046 of the famly
court act, as added by chapter 962 of the laws of 1970, is anended to
read as foll ows:

(i) proof of the AGGRAVATED Cl RCUMSTANCES, abuse or negl ect of one
child shall be admi ssible evidence on the issue of the AGERAVATED
Cl RCUMSTANCES, abuse or neglect of any other child of, or the |ega
responsi bility of, the respondent; and

S 3. Paragraph (e) of subdivision 4 of section 384-b of the social
services law, as anended by section 56 of part A of chapter 3 of the
| aws of 2005, is anended to read as foll ows:

(e) The parent or parents, whose consent to the adoption of the child
woul d ot herwi se be required in accordance with section one hundred el ev-
en of the donmestic relations |aw, severely or repeatedly abused such
child OR ANY CH LD FOR WHOM SUCH PARENT | S OR HAS BEEN A PERSON LEGALLY
RESPONSI BLE, AS DEFINED IN SUBDIVISION (G OF SECTI ON ONE THOUSAND
TWELVE OF THE FAM LY COURT ACT. Were a court has determned that
reasonable efforts to reunite the child with his or her parent are not
required, pursuant to the famly court act or this chapter, OR WHERE THE
CH LD WAS SEVERELY OR REPEATEDLY ABUSED IS NOT THE CH LD OF THE RESPOND-
ENT IN THE TERM NATI ON PROCEEDING, a petition to termnate parenta
rights on the ground of severe abuse as set forth in subparagraph (iii)
of paragraph (a) of subdivision eight of this section may be filed i me-
di atel y upon such deternination.

S 4. Subdivision 8 of section 384-b of the social services law, as
anmended by chapter 7 of the laws of 1999, subparagraph (ii) of paragraph
(a) and subparagraph (i) of paragraph (b) as amended by chapter 430 of
the |l aws of 2013, clause (A) of subparagraph (iii) of paragraph (a) as
anended by chapter 460 of the | aws of 2006, paragraph (f) as anended by
section 58 of part A of chapter 3 of the laws of 2005, 1is anmended to
read as foll ows:

8. (a) For the purposes of this section a child is "severely abused"
by his or her parent OR BY A RESPONDENT WHO I S OR WAS A PERSON LEGALLY
RESPONSI BLE, AS DEFINED IN SUBDIVISION (G OF SECTI ON ONE THOUSAND
TWELVE OF THE FAM LY COURT ACT, FOR A CH LD, if (i) the child has been
found to be an abused child as a result of reckless or intentional acts
of the parent OR SUCH PERSON conmitted under circunstances evincing a
depraved indifference to human life, which result in serious physica
injury to the child as defined in subdivision ten of section 10.00 of
the penal |aw, or

(ii) the <child has been found to be an abused child, as defined in
paragraph (iii) of subdivision (e) of section ten hundred twelve of the
famly court act, as a result of such parent's OR PERSON LEGALLY RESPON-
SIBLE'S acts; provided, however, the respondent nust have comm tted or
knowi ngly allowed to be commtted a felony sex offense as defined in
sections 130.25, 130.30, 130.35, 130.40, 130.45, 130.50, 130.65, 130.67,
130. 70, 130.75, 130.80, 130.95 and 130.96 of the penal |law and, for the
pur poses of this section the corroboration requirenments contained in the
penal |aw shall not apply to proceedi ngs under this section; or
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(ii1) (A the parent of such child OR A PERSON LEGALLY RESPONSI BLE, AS
DEFI NED I N SUBDI VI SION (G OF SECTI ON ONE THOUSAND TWELVE OF THE FAM LY
COURT ACT, has been convicted of nmurder in the first degree as defined
in section 125.27, murder in the second degree as defined in section
125. 25, nmanslaughter in the first degree as defined in section 125. 20,
or mansl aughter in the second degree as defined in section 125.15, and
the victimof any such crime was another child of the parent or another
child for whose care such parent is or has been legally responsible as
defined in subdivision (g) of section one thousand twelve of the famly
court act, or another parent of the child, unless the convicted parent
was a victimof physical, sexual or psychol ogi cal abuse by the decedent
parent and such abuse was a factor in causing the hom cide; or has been
convicted of an attenpt to conmt any of the foregoing crines, and the
victimor intended victimwas the child or another child of the parent
or another «child for whose care such parent is or has been legally
responsi bl e as defined in subdivision (g) of section one thousand twel ve
of the famly court act, or another parent of the <child, wunless the
convi cted parent was a victimof physical, sexual or psychol ogi cal abuse
by the decedent parent and such abuse was a factor in causing the
attenpted hom cide; (B) the parent of such child has been convicted of
crimnal solicitation as defined in article one hundred, conspiracy as
defined in article one hundred five or crimnal facilitation as defined
in article one hundred fifteen of the penal |aw for conspiring, solicit-
ing or facilitating any of the foregoing crinmes, and the victimor
i ntended victimwas the child or another child of the parent or another
child for whose care such parent is or has been legally responsible; (C
the parent of such child has been convicted of assault in the second
degree as defined in section 120.05, assault in the first degree as
defined in section 120.10 or aggravated assault upon a person |ess than
el even years old as defined in section 120.12 of the penal |law, and the
victimof any such crine was the child or another child of the parent or
anot her child for whose care such parent is or has been legally respon-
sible; or has been convicted of an attenpt to commt any of the forego-
ing crimes, and the victimor intended victimwas the child or another
child of the parent or another child for whose care such parent is or
has been legally responsible; or (D) the parent of such child has been
convi cted under the law in any other jurisdiction of an offense which
includes all of the essential elenments of any crinme specified in clause
(A, (B) or (O of this subparagraph; and

(iv) IN THE CASE WHERE THE CHI LD, WHO I S THE SUBJECT OF THE PETI TI ON
IS IN FOSTER CARE, the agency has made diligent efforts to encourage and
strengthen the parental relationship, including efforts to rehabilitate
t he respondent, when such efforts will not be detrinmental to the best
interests of the child, and such efforts have been unsuccessful and are
unlikely to be successful in the foreseeable future. Were a court has
previously determned in accordance wth this chapter or the famly
court act that reasonable efforts to make it possible for the child to
return safely to his or her hone are not required, the agency shall not
be required to denonstrate diligent efforts as set forth in this
section.

(b) For the purposes of this section a child is "repeatedly abused" by
his or her parent OR BY A RESPONDENT WHO | S OR WAS A PERSON LEGALLY
RESPONSI BLE AS DEFI NED I N SUBDI VI SION (G OF SECTI ON ONE THOUSAND TWELVE
OF THE FAM LY COURT ACT, FOR A CHI LD, if:

(i) the child has been found to be an abused child, (A as defined in
paragraph (i) of subdivision (e) of section ten hundred twelve of the
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famly court act, as a result of such parent's OR PERSON LEGALLY RESPON-
SIBLE' S acts; or (B) as defined in paragraph (iii) of subdivision (e) of
section ten hundred twelve of the famly court act, as a result of such
parent's acts; provided, however, the respondent mnmust have conmtted or
knowi ngly allowed to be commtted a felony sex offense as defined in
sections 130.25, 130.30, 130.35, 130.40, 130.45, 130.50, 130.65, 130.67,
130. 70, 130.75, 130.80, 130.95 and 130.96 of the penal |aw, and

(ii) (A the child or another child for whose care such parent is or
has been | egally responsi bl e has been previously found, within the five
years inmediately preceding the initiation of the proceeding in which
such abuse is found, to be an abused child, as defined in paragraph (i)
or (iii) of subdivision (e) of section ten hundred twelve of the famly
court act, as a result of such parent's acts; provided, however, in the
case of a finding of abuse as defined in paragraph (iii) of subdivision
(e) of section ten hundred twelve of the famly court act the respondent
nmust have commtted or knowingly allowed to be commtted a felony sex
of fense as defined in sections 130.25, 130.30, 130.35, 130.40, 130. 45,
130. 50, 130.65, 130.67, 130.70, 130.75 and 130.80 of the penal |aw, or
(B) the parent has been convicted of a crine under section 130. 25,
130. 30, 130.35, 130.40, 130.45, 130.50, 130.65, 130.67, 130.70, 130.75
or 130.80 of the penal |aw against the child, a sibling of the child or
anot her child for whose care such parent is or has been legally respon-
sible, wthin the five year period i medi ately preceding the initiation
of the proceeding in which abuse is found; and

(ii1) the agency has made diligent efforts, to encourage and strength-
en the parental relationship, |F THE RESPONDENT IS THE CH LD S PARENT
including efforts to rehabilitate the respondent, when such efforts wll
not be detrinmental to the best interests of the child, and such efforts
have been unsuccessful and are unlikely to be successful in the foresee-
able future. Where a court has previously deternmined in accordance wth
this chapter or the famly court act that reasonable efforts to nmake it
possible for the child to return safely to his or her hone are not
required, the agency shall not be required to denonstrate diligent
efforts as set forth in this section.

(c) Notwi thstanding any other provision of law, the requirenments of
par agraph (g) of subdivision three of this section shall be satisfied if
one of the findings of abuse pursuant to subparagraph (i) or (ii) of
par agraph (b) of this subdivision is found to be based on clear and
convi nci ng evi dence.

(d) A determ nation by the court in accordance with article ten of the
famly court act based upon clear and convincing evidence that the child
was a severely abused child as defined in subparagraphs (i) and (ii) of
par agraph (a) of this subdivision shall establish that the child was a
severely abused child in accordance with this section. Such a determ -
nation by the court in accordance with article ten of the famly court
act based wupon a fair preponderance of evidence shall be adm ssible in
any proceedi ng commenced in accordance with this section.

(e) A determnation by the court in accordance with article ten of the
famly court act based upon clear and convincing evidence that a «child
was abused (A) as defined in paragraph (i) of subdivision (e) of section
ten hundred twelve of the famly court act, as a result of such parent's
acts; or (B) as defined in paragraph (iii) of subdivision (e) of section
ten hundred twelve of the family court act, as a result of such parent's
acts; provided, however, the respondent nust have commtted or know ngly
allowed to be commtted a felony sex offense as defined in sections
130. 25, 130.30, 130.35, 130.40, 130.45, 130.50, 130.65, 130.67, 130.70,
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130. 75 and 130.80 of the penal |aw shall establish that the child was an
abused child for the purpose of a determ nation as required by subpara-
graph (i) or (ii) of paragraph (b) of this subdivision. Such a determ -
nation by the court in accordance with article ten of the fam |y court
act based upon a fair preponderance of evidence shall be admissible in
any proceedi ng commenced i n accordance with this section.

(f) Upon a finding pursuant to paragraph (a) or (b) of this subdivi-
sion that the child has been severely or repeatedly abused by his or her
parent OR BY A PERSON LEGALLY RESPONSI BLE, AS DEFI NED BY SUBDI VI SI ON (G
OF SECTI ON ONE THOUSAND TWELVE OF THE FAM LY COURT ACT, FOR A CHI LD, the
court shall enter an order of disposition either (i) commtting the
guardi anship and custody of the child OR ANY CH LD OF SUCH PARENT
pursuant to this section, or (ii) suspending judgnent in accordance with
section six hundred thirty-three of the famly court act, upon a further
findi ng, based on clear and convincing, conpetent, material and rel evant
evi dence introduced in a dispositional hearing, that the best interests
of the child require such commtnent or suspension of judgnent, OR (II1)
TERM NATING THE RIGHTS OF ONE PARENT WHERE THE CHI LD WLL BE IN THE
CUSTODY OF ANOTHER PARENT, A RELATIVE OR THE LOCAL COW SSIONER OF
SOCIAL SERVICES. Where the disposition ordered is the commtnent of
guar di anshi p and custody pursuant to this section, an initial freed
child permanency hearing shall be conpleted pursuant to section one
t housand ei ghty-nine of the fam |y court act.

(G A PETITION FI LED PURSUANT TO THI' S SUBDI VI SI ON MAY ALSO BE FILED
WHERE A CHLD IS THE CH LD OF A RESPONDENT WHO SEVERELY ABUSED OR
REPEATEDLY ABUSED A CHI LD FOR WWOM HE OR SHE WAS A PERSON LEGALLY
RESPONSI BLE, AS DEFINED IN SUBDIVISION (G OF SECTI ON ONE THOUSAND
TWELVE OF THE FAM LY COURT ACT.

(H A PETITION MAY BE FILED PURSUANT TO THI'S SUBDI VISION WHEN THE
SEVERELY OR REPEATEDLY ABUSED CHI LD IS NOT I N FOSTER CARE AND/ OR VWHEN
ONLY ONE OF SUCH CHI LD S PARENTS | S A RESPONDENT.

S 5. This act shall take effect on the sixtieth day after it shal
have becone a | aw



