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STATE OF NEW YORK

6766
I N SENATE
March 7, 2014

Introduced by Sen. GALLIVAN -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Investigations and Govern-
ment Operations

AN ACT to anend the tax law, in relation to enpire state comercia
production credit; and to amend part | of chapter 59 of the | aws of
2012, anending the tax law, relating to extending the enpire state
commercial production tax credit; and to anmend part V of chapter 62 of
the laws of 2006 relating to the enpire state comercial production
tax credit, relating to the effectiveness thereof, in relation to the
ef fecti veness thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph 1 of subdivision (a) of section 28 of +the tax
law, as anended by section 1 of part | of chapter 59 of the | aws of
2012, is anmended to read as foll ows:

(1) A taxpayer which is a qualified comrercial production conpany, or
which is a sole proprietor of a qualified comrercial production conpany,
and which is subject to tax under article nine-A or twenty-two of this
chapter, shall be allowed a credit against such tax, pursuant to the
provi sions referenced in subdivision (c) of this section, to be conputed
as provided in this section. Provided, however, to be eligible for such
credit, at |east seventy-five percent of the production costs (excluding
[ post production] POST-PRODUCTI ON costs) paid or incurred directly and
predom nantly in the actual filmng or recording of the qualified
conmerci al nust be costs incurred in New York state. The tax credit
all owed pursuant to this section shall apply to taxable years begi nning
before January first, two thousand [fifteen] SEVENTEEN

S 2. Subparagraph (iii) of paragraph 2 of subdivision (a) of section
28 of the tax law, as amended by section 2 of part | of chapter 59 of
the laws of 2012, is anended to read as foll ows:

(ii1) The state annually will disburse three mllion of the total
seven mllion in tax credits to all eligible production conpani es who
filmor record a qualified comrercial outside of the netropolitan conmu-
ter transportation district as defined in section twelve hundred sixty-
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two of the public authorities Iaw, AND FOR WORK PERFORMED BY QUALI FI ED
POST- PRODUCTI ON COVPANI ES FOR QUALI FI ED POST- PRODUCTI ON WORK  PERFORMVED
QUTSI DE SUCH METROPOLI TAN TRANSPORTATI ON DI STRICT ON A QUALI FI ED COMVER-
CIAL, AS PROVIDED HEREIN; provided, however, that if, after the state
reviews all applications fromeligible production conmpanies who film or
record a qualified commercial outside of the netropolitan conmuter
district for a given year, AND WORK PERFORMED BY QUALI FI ED POST- PRODUC-
TI ON COVWPANI ES FOR QUALI FI ED POST- PRODUCTI ON WORK PERFORVMED OUTSI DE SUCH
METROPCLI TAN TRANSPORTATION DISTRICT ON A QUALIFI ED COMVERCI AL, tax
credits remain unall ocated under this subparagraph, those credits shall
be allotted to the credits set forth in subparagraph (i) of this para-
graph for use consistent with the purposes of such subparagraph. The
amount of the credit shall be the product (or pro rata share of the
product, in the case of a nenber of a partnership) of [five] EIGHT
percent of the qualified production costs paid or incurred in the
production of a qualified conmercial, provided that the qualified
production costs paid or incurred are attributable to the use of tangi-
bl e property or the performance of services wthin the state in the
production of such qualified commercial. To be eligible for said credit
the total qualified production costs of a qualified production conpany
must be greater than two hundred thousand dollars in the aggregate
during the cal endar year. Such credit wll be applied to qualified
production costs exceeding two hundred thousand dollars in a cal endar
year. | N ADDI TION TO THE FOREGO NG THE AMOUNT OF THE CREDIT SHALL BE
THE PRODUCT (OR PRO RATA SHARE OF THE PRODUCT, I N THE CASE OF A MEMBER
OF A PARTNERSHI P) OF TWENTY PERCENT FOR QUALI FI ED POST- PRODUCTI ON COSTS
PAI D OR | NCURRED I N THE PRODUCTI ON OF A QUALI FI ED COMMVERCI AL BY A QUALI -
FIED COMMVERCI AL POST- PRODUCTI ON COVMPANY WHI CH ARE ATTRI BUTABLE TO THE
USE OF TANG BLE PROPERTY OR THE PERFORMANCE OF SERVI CES W THI N THE STATE
AND PERFORMED QUTSI DE THE METROPOLI TAN TRANSPORTATION DISTRICT ON A
QUALI FI ED COWERCI AL. TO BE ELI G BLE FOR SUCH POST- PRODUCTI ON CREDI T THE
TOTAL QUALI FI ED PRODUCTI ON COSTS OF A QUALI FI ED PRODUCTI ON COVPANY MUST
BE GREATER THAN ONE HUNDRED THOUSAND DOLLARS I N THE AGGREGATE DURI NG THE
CALENDAR YEAR FOR WORK PERFORMED | N NEW YORK STATE. SUCH CREDIT WLL BE
APPLIED TO QUALIFIED PRODUCTI ON COSTS EXCEEDI NG ONE HUNDRED THOUSAND
DOLLARS | N A CALENDAR YEAR. AS USED IN TH S SUBPARAGRAPH, " POST- PRODUC-
TION WORK' OR "QUALI FI ED POST- PRODUCTI ON WORK" MEANS ANY WORK PERFORMED
BY A QUALI FI ED COVWERCI AL PRODUCTI ON COVPANY OR BY A QUALIFIED COWER-
Cl AL POST- PRODUCTI ON COWPANY AS SUCH TERMS ARE DEFINED HEREI N AND
| NCLUDES BUT IS NOT LIMTED TO EDI TI NG SOUND EDI TI NG, SPECI AL EFFECTS,
GRAPHI CS, COLOR TIM NG OR FI NIl SH NG COSTS, AND WORK ASSOCI ATED W TH THE
PRODUCTI ON OF ORI G NAL CONTENT FOR A QUALIFIED COWERCI AL EMPLOYI NG
TECHNI QUES TRADI TI ONALLY USED | N PGOST-PRODUCTI ON FOR VI SUAL EFFECTS,
GRAPHI C DESI GN, ANI MATI ON AND MUSI CAL COWVPCSI TI ON, | NCLUDI NG THE EDI TI NG
OF PREVI QUSLY PRODUCED CONTENT FOR A QUALI FI ED COWERCI AL. THE APPLI CA-
TION FOR A CREDIT FOR SUCH QUALIFIED POST-PRODUCTI ON COSTS MAY BE
REQUI RED AS A JO NT APPLI CATI ON W TH THE APPLI CATION FOR A CREDIT FOR A
QUALI FI ED COVVERCI AL.

S 3. The cl osing paragraph of subdivision (a) of section 28 of the tax
| aw, as added by section 2 of part V of chapter 62 of the |aws of 2006,
is amended to read as foll ows:

Not wi t hst andi ng any provisions of this section to the contrary, a
corporation or partnership, which otherwise qualifies as a qualified
commerci al production conmpany, OR A COMMERCI AL POST- PRODUCTI ON COVPANY,
and is simlar in operation and in ownership to a business entity or
entities taxable, or previously taxable, wunder section one hundred
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ei ghty-three, one hundred eighty-four or one hundred eighty-five of
article nine; article nine-A, article thirty-two or thirty-three of this
chapter or which would have been subject to tax under article twenty-
three of this chapter (as such article was in effect on January first,
ni net een hundred eighty) or the incone or losses of which is or was
i ncludabl e under article twenty-two of this chapter shall not be deened
a new or separate business, and therefore shall not be eligible for
enpire state conmercial production benefits, if it was not formed for a
val i d busi ness purpose, as such termis defined in clause (D) of subpar-
agraph one of paragraph (o) of subdivision nine of section two hundred
ei ght of this chapter and was formed solely to gain enpire state comrer-
cial production credit benefits.

S 4. Paragraph 2 of subdivision (b) of section 28 of the tax |aw, as
anended by chapter 448 of the laws of 2009, is anmended to read as
fol | ows:

(2) "Production costs" neans any costs for tangible property used and
services perfornmed directly and predom nantly in the production (includ-
ing pre-production and post-production) of a qualified comercial.
"Production costs" shall not include (i) costs for a story, script or
scenario to be used for a qualified commercial and (ii) wages or sala-
ries or other conpensation for witers, directors, including nusic
di rectors, producers and performers (other than background actors wth
no scripted lines who are enployed by a qualified conpany and nusi -
cians). "Production costs" generally include technical and crew
production costs, such as expenditures for comrercial production facili-
ties and/or |location costs, or any part thereof, film audiotape, vide-
ot ape or digital medium props, makeup, wardrobe, comrercial processing,
camera, sound recording, scoring, set construction, lighting, shooting[,
editing] and nmeals. For purposes of this section, "[post production]
POST- PRODUCTI ON  costs” include the production of original content for a
qual i fied comrercial enpl oying techniques traditionally wused in post-
production for visual effects, graphic design, aninmation, and rnusica
conmposi tion. However, where the comrercial consists inits entirety of
techni ques such as visual effects, graphic design, or animation, such
costs incurred in the production of the commercial, when occurring in
New York, shall be deened qualified production costs for the purposes of
this section. Provided further, however, that "[post production]
PCOST- PRODUCTI ON costs” shall not include the editing of previously
produced content for a qualified conmercial, EXCEPT AS OTHERW SE
PROVI DED SPECI FI CALLY HEREI N.

S 5. Subdivision (b) of section 28 of the tax law is anended by addi ng
a new paragraph 5 to read as foll ows:

(5) "QUALI FI ED COMVERCI AL PQOST- PRODUCTI ON COVPANY" IS A CORPORATI ON,
PARTNERSHI P, LI M TED PARTNERSHI P, OR OTHER ENTI TY OR | NDI VI DUAL WHI CH OR
VHO |'S PRI NCl PALLY ENGAGED I N THE POST- PRODUCTI ON OF A QUALI FI ED COMVER-
Cl AL.

S 6. Paragraph 1 of subsection (jj) of section 606 of the tax |aw, as
anended by section 4 of part | of chapter 59 of the laws of 2012, is
amended to read as foll ows:

(1) Allowance of credit. A taxpayer that is eligible pursuant to the
provi sions of section twenty-eight of this chapter shall be allowed a
credit to be conputed as provided in such section against the tax
i nposed by this article. The tax credit allowed pursuant to this section
shall apply to taxabl e years begi nning before January first, two thou-
sand [fifteen] SEVENTEEN
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S 7. Section 7 of part I of chapter 59 of the laws of 2012, anendi ng
the tax law, relating to extending the enpire state commer ci a
production tax credit; and to amend part V of chapter 62 of the | aws of
2006 relating to the enpire state conmercial production tax credit,
relating to the effectiveness thereof, is amended to read as foll ows:

S 7. This act shall take effect i mediately and shall be deened to
have been in full force and effect on and after Decenber 31, 2011,
provi ded, however, that the anendnents to subparagraphs (i) and (iii) of
paragraph 2 of subsection (a) of section 28 of the tax | aw made by
section two of this act shall apply to cal endar years beginning on and
after January 1, 2012 and before January 1, [2015] 2017.

S 8. This act shall take effect immediately, and shall apply to taxa-
bl e years begi nning on and after January 1, 2014.



