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STATE OF NEW YORK

6395
I N SENATE
January 21, 2014

Introduced by Sen. HANNON -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Mental Health and Devel op-
mental Disabilities

AN ACT to amend the social services law, in relation to the definition
of human services professional; to anend the education law, in
relation to reporting on the nunber of individuals engaged in the
practice of applied behavior analysis; and to anend chapter 554 of the
laws of 2013 amending the education |aw and other laws relating to
appl i ed behavi or analysis, in relation to performng the duties of a
| i censed behavi or anal yst

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 5-a of section 488 of the social services |aw,
as added by section 1 of part B of chapter 501 of the laws of 2012, is
amended to read as foll ows:

5-a. "Human services professional™ shall nmean any: physician; regis-
tered physician assistant; surgeon; nedical exam ner; coroner; dentist;
dental hygienist; osteopath; optonetrist; chiropractor; podiatrist;
resident; intern; psychologist; registered nurse; licensed practica
nurse; nurse practitioner; social worker; emergency nedical technician;
licensed creative arts therapist; licensed marriage and famly thera-
pist; licensed nmental health counselor; |icensed psychoanal yst; LI CENSED
BEHAVI OR  ANALYST; CERTIFIED BEHAVI OR ANALYST  ASSI STANT; l'i censed
speech/ | anguage pat hol ogi st or audi ol ogi st; |icensed physical therapist;
| icensed occupational therapist; hospital personnel engaged in the
adm ssi on, exam nation, care or treatnment of persons; Christian Science
practitioner; school official, which includes but is not limted to
school teacher, school guidance counsel or, school psychologist, schoo
social worker, school nurse, school admnistrator or other schoo
personnel required to hold a teaching or admnistrative |icense or
certificate; social services worker; any other child care or foster care
wor ker; nental health professional; person credentialed by the office of
al coholism and substance abuse services; peace officer; police officer;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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district attorney or assistant district attorney; investigator enployed
in the office of a district attorney; or other |aw enforcenment official.

S 2. Section 8807 of the education |law is anended by addi ng four new
subdivisions 5, 6, 7 and 8 to read as foll ows:

5. NOTHING IN THI S ARTI CLE SHALL BE CONSTRUED TO AFFECT OR PREVENT A
PERSON W THOUT A LI CENSE OR OTHER AUTHORI ZATI ON PURSUANT TO THI' S TI TLE
FROM PERFORM NG ASSESSMENTS, | NCLUDI NG COLLECTING BASIC | NFORVATI ON,
GATHERI NG DEMOGRAPHI C DATA, AND MAKI NG | NFORVAL OBSERVATI ONS, FOR THE
PURPCSE OF DETERM NI NG NEED FOR SERVI CES UNRELATED TO AN ABA PLAN.
FURTHER, LI CENSURE OR AUTHORI ZATI ON PURSUANT TO THI S ARTI CLE SHALL NOT
BE REQUI RED TO CREATE, DEVELOP OR | MPLEMENT A SERVI CE PLAN UNRELATED TO
AN ABA PLAN. TH'S ARTICLE SHALL NOT APPLY TO BEHAVI ORAL HEALTH TREAT-
MENTS OTHER THAN ABA THAT MAY BE PROVI DED TO PERSONS W TH AUTI SM SPEC-
TRUM DI SORDER. A LICENSE UNDER THI S ARTI CLE SHALL NOT BE REQUI RED FOR
PERSONS TO PARTI Cl PATE AS A MEMBER OF A MJLTI-DI SCI PLI NARY TEAM TO
| MPLEMENT AN ABA PLAN;, PROVI DED, HOWNEVER, THAT SUCH TEAM SHALL | NCLUDE
ONE OR MORE PROFESSI ONALS LI CENSED UNDER THI S ARTICLE OR ARTICLES ONE
HUNDRED THI RTY-ONE, ONE HUNDRED FI FTY- THREE, ONE HUNDRED FI FTY- FOUR OR
ONE HUNDRED SI XTY- THREE OF THI S CHAPTER, AND PROVI DED FURTHER THAT THE
ACTI VI TI ES PERFORMVED BY MEMBERS OF THE TEAM SHALL BE CONSI STENT W TH THE
SCOPE OF PRACTICE FOR EACH TEAM  MEMBER LI CENSED OR AUTHORI ZED UNDER
THI'S TI TLE, AND THOSE WHO ARE NOT SO AUTHORI ZED MAY NOT ENGAGE IN THE
FOLLOW NG RESTRI CTED PRACTI CES: CREATI ON, MODI FI CATI ON OR TERM NATI ON OF
AN ABA PLAN, DI AGNOSI S OF MENTAL, EMOTI ONAL, BEHAVI ORAL, ADDI CTI VE AND
DEVELOPMVENTAL DI SORDERS AND DI SABI LI TI ES; PATI ENT ASSESSMENT AND EVALU
ATING PROVI SI ON OF PSYCHOTHERAPEUTI C TREATMENT; PROVI SI ON OF TREATMENT
OTHER THAN PSYCHOTHERAPEUTI C TREATMENT; AND DEVELOPMENT AND | MPLEMENTA-
TION OF ASSESSMENT- BASED TREATMENT PLANS, AS DEFI NED I N SECTI ON SEVEN-
TY-SEVEN HUNDRED ONE OF THIS TITLE. PROVIDED FURTHER, HOWNEVER, THAT
NOTHI NG I N THI'S SUBDI VI SI ON SHALL BE CONSTRUED AS REQUI RI NG A LI CENSE OR
AUTHORI ZATION  FOR ANY PARTI CULAR ACTIVITY OR FUNCTI ON BASED SOLELY ON
THE FACT THAT THE ACTIVITY OR FUNCTION IS NOT LISTED IN TH' S SUBDI VI -
SI ON.  PROVI DED FURTHER, HOWEVER, THAT NOTHI NG IN TH S SUBDI VI SI ON SHALL
AUTHORI ZE THE DELEGATI ON OF RESTRI CTED ACTIVITIES TO AN | NDI VI DUAL WHO
I S NOT APPROPRI ATELY LI CENSED OR AUTHORI ZED UNDER THI' S TI TLE.

6. NOTHING IN THI S ARTI CLE SHALL BE CONSTRUED AS PRCHI BI TI NG AN EARLY
| NTERVENTI ON ABA AIDE, PURSUANT TO REGULATIONS PROMULGATED BY THE
COW SSI ONER OF HEALTH, AND ACTI NG UNDER THE SUPERVI SI ON AND DI RECTI ON
OF A QUALI FI ED SUPERVI SOR WHO | S LI CENSED OR OTHERW SE AUTHORI ZED PURSU-
ANT TO TI TLE EI GHT OF THI S CHAPTER FROM

(A) ASSI STI NG THE SUPERVI SOR AND QUALI FI ED PERSONNEL WTH THE | MPLE-
MENTATI ON OF | NDI VI DUAL ABA PLANS;

(B) ASSI STING | N THE RECORDI NG AND COLLECTI ON OF DATA NEEDED TO MONI -
TOR PROGRESS;

(C) PARTI Cl PATI NG | N REQUI RED TEAM MEETI NGS; AND

(D) COWPLETI NG ANY OTHER ACTI VI TI ES AS DI RECTED BY H' S OR HER SUPERVI -
SOR AND AS NECESSARY TO ASSI ST IN THE | MPLEMENTATI ON OF | NDI VI DUAL ABA
PLANS.

PROVI DED HOAEVER, THAT NOTHING I N THI S SUBDI VI SI ON SHALL AUTHORI ZE THE
DELEGATI ON OF RESTRI CTED ACTIVITIES TO AN | NDI VI DUAL WHO | S NOT APPRO-
PRI ATELY LI CENSED OR OTHERW SE AUTHORI ZED UNDER THIS TITLE, PROVI DED
FURTHER HOAEVER, THAT | N REGARD TO THE EARLY | NTERVENTI ON PROGRAM ESTAB-
LI SHED PURSUANT TO TITLE TWO A OF ARTICLE TWENTY-FI VE OF THE PUBLI C
HEALTH LAW AN EARLY | NTERVENTI ON ABA AIDE UNDER THE SUPERVI SION AND
DI RECTI ON OF A QUALI FI ED SUPERVI SOR MAY COVPLETE ACTI VI TI ES NECESSARY TO
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ASSI ST IN THE | MPLEMENTATI ON OF AN | NDI VI DUAL ABA PLAN, PROVI DED THAT
SUCH ACTI VI TI ES DO NOT REQUI RE PROFESSI ONAL SKI LL OR JUDGVENT.

7. TH'S ARTICLE SHALL NOT BE CONSTRUED TO PRCHI BI T CARE DELI VERED BY
ANY FAM LY MEMBER, HOUSEHOLD MEMBER OR FRI END, OR PERSON EMPLOYED PRI MA-
RILY I N A DOVESTI C CAPACI TY WHO DOES NOT HOLD HI MSELF OR HERSELF OQUT, OR
ACCEPT EMPLOYMENT, AS A PERSON LI CENSED TO PRACTICE APPLIED BEHAVI OR
ANALYSI S UNDER THE PROVISIONS OF THI S ARTI CLE; PROVI DED THAT, |F SUCH
PERSON | S REMUNERATED, THE PERSON DOES NOT HOLD HI MSELF OR HERSELF OUT
AS ONE WHO ACCEPTS EMPLOYMENT FOR PERFORM NG SUCH CARE.

8. NOTHING IN THI' S ARTI CLE SHALL BE CONSTRUED AS PRCHI BI TI NG PROGRAMS
CERTI FI ED BY THE OFFI CE OF ALCCOHOLI SM AND SUBSTANCE ABUSE SERVI CES FROM
PROVI DI NG SUBSTANCE USE DI SORDER SERVI CES FOR PERSONS W TH AUTI SM AND
AUTI SM SPECTRUM DI SORDERS AND RELATED DI SORDERS.

S 3. Section 13 of chapter 554 of the laws of 2013, anending the
education law and other laws relating to applied behavior analysis, is
amended to read as foll ows:

S 13. a. Nothing in this act shall be construed as prohibiting a
person [from performng the duties of a |icensed behavior analyst or a
certified behavior anal yst assistant, in the course of such enploynent,
i f such person is] enployed OR RETAI NED by prograns |icensed, certified,
oper at ed, APPROVED, REGQ STERED or funded and regul ated by the office for
people with devel opnental disabilities, THE OFFI CE OF CH LDREN AND FAM -
LY SERVICES, or the office of nental health FROM PERFORM NG THE DUTI ES
OF A LI CENSED BEHAVI OR ANALYST OR A CERTI FI ED BEHAVI OR ANALYST ASSI STANT
IN THE COURSE OF SUCH EMPLOYMENT OR RETENTI ON;, provided, however, that
this section shall not authorize the use of any title authorized pursu-
ant to article 167 of the education |aw, and provided further, however,
that this section shall be deened repealed on July 1, [2018] 2020.

b. ON OR BEFORE SEPTEMBER 1, 2016, THE OFFI CE FOR PEOPLE W TH DEVELOP-
MENTAL DI SABI LI TIES, THE OFFI CE OF CHI LDREN AND FAM LY SERVI CES, AND THE
OFFICE OF MENTAL HEALTH SHALL JO NTLY SUBM T TO THE GOVERNOR, THE
COW SSI ONER OF EDUCATI ON, THE SPEAKER OF THE ASSEMBLY, THE TEMPORARY
PRESI DENT OF THE SENATE, AND THE CHAI RS OF THE SENATE AND ASSEMBLY H GH
ER EDUCATION COW TTEES A REPORT ON THE NUMBER OF | NDI VI DUALS EMPLOYED
OR RETAI NED | N EXEMPT PROGRAMS LI CENSED, CERTI FI ED, OPERATED, APPROVED,
REG STERED, OR FUNDED AND REGULATED BY SUCH AGENCI ES ON JULY 1, 2016 WHO
ARE PROVIDING SERVICES THAT WULD OTHERW SE BE RESTRI CTED TO THOSE
LI CENSED OR AUTHORI ZED UNDER ARTI CLE 167 OF THE EDUCATI ON LAW AND THE
OCCUPATI ONAL  TITLE OF INDIVIDUALS WHO ON JULY 1, 2016 ARE NOT LI CENSED
OR OTHERW SE AUTHORI ZED UNDER TI TLE 8 OF THE EDUCATI ON LAW AND WHO ARE
ENGAGED | N THE PRACTI CE OF APPLI ED BEHAVI OR ANALYSI S FOR THE PURPOSE OF
PROVI DI NG BEHAVI ORAL HEALTH TREATMENT FOR PERSONS W TH AUTI SM  SPECTRUM
DI SORDERS AND RELATED DI SORDERS.

C. On or before Septenber 1, [2016] 2018, the office for people with
devel opnental disabilities, THE OFFI CE OF CH LDREN AND FAM LY SERVI CES,
and the office of nmental health [as identified in subdivision a of this
section that |I|icenses, certifies, operates or funds and regulates
prograns that enploy individuals to provide services that woul d ot her-
Wi se be restricted to individuals |icensed or authorized under article
167 of the -education law,] shall submt to the comm ssioner of educa-
tion, in such formand detail as requested by such comm ssioner, data in
relation to: the nunmber of individuals enployed OR RETAINED in exenpt
prograns |icensed, certified, operated, APPROVED, REGQ STERED or funded
and regul ated by [the office for people with devel opnental disabilities]
SUCH AGENCI ES on July 1, [2016] 2018 who are providing services that
would otherwise be restricted to those licensed or authorized under
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article 167 of the education |aw, and the occupational title of individ-
uals who on July 1, [2016] 2018 are not |icensed or otherw se authorized
under title 8 of the education |aw, and who are engaged in the practice
of applied behavior analysis for the purpose of providing behaviora
health treatnment for persons with autismand autism spectrum disorders
and rel ated di sorders.

[c.] D. The comm ssioner of education, after receipt of this data and
in consultation with the office for people with devel opnental disabili-
ties, THE OFFICE OF CHLDREN AND FAMLY SERVICES, and the office of
mental health, not-for-profit providers, professional associations,
consuners and ot her key stakehol ders, shall prepare a report that recom
nmends changes in any |aws, rul es or regul ati ons necessary to ensure
appropriate |licensure or other authorization of individuals providing
services that are within the restricted practice of professions |icensed
or otherwise authorized under article 167 of the education |law. The

report shall include an estimate of the fiscal inpact of any such recom
mended changes and, to the extent practicable, how such recomendations
will result in |nproved out cones. The comnm ssi oner of education shal

submt the report to the governor, the speaker of the assenbly, the
tenporary president of the senate, and the chairs of the senate and
assenbly hi gher education commttees by January 1, [2017] 2019. The
comm ssioners of the agencies identified in subdivision a of this
section shall be provided an opportunity to include statements or alter-
native recommendations in such report.

S 4. This act shall take effect on the same date and in the sane
manner as chapter 554 of the |aws of 2013, takes effect.



