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STATE OF NEW YORK

6336
I N SENATE
January 15, 2014

Introduced by Sen. SAVINO -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Rules

AN ACT to anend the labor law, in relation to making technica
corrections to the "New York state comrercial goods transportation
i ndustry fair play act"; and to anend chapter 558 of the |laws of 2013
anending the labor law relating to enacting the "New York state
commerci al goods transportation industry fair play act”, in relation
to the effectiveness thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Sections 862-a, 862-b and 862-c of the labor law, as added
by chapter 558 of the |aws of 2013, are anmended to read as foll ows:

S 862-a. Definitions. As used in this article:

1. "Commercial goods transportation contractor"™ neans any sol e propri-
etor, partnership, firm corporation, |limted liability conpany, associ-
ation or other legal entity [permtted by |law to do business within the
state who] THAT conpensates [comercial vehicle drivers] A DRI VER who
possesses a state-issued [commercial] driver's license [to transport],
TRANSPORTS goods in the state of New York AND OPERATES A COWERCI AL
MOTOR VEHI CLE AS DEFINED IN SUBDI VISION FOUR-A OF SECTION TWO OF THE
TRANSPORTATI ON LAW

2. "Commercial goods transportation contractor” includes a genera
commercial goods transportation contractor or a conmercial goods trans-
portation subcontractor.

3. "Commercial goods transportation services" means the transportation
of goods for conpensation by a [comrercial vehicle] driver who possesses
a state-issued [commercial] driver's license [and], transports goods in
the state of New York, AND OPERATES A COWERCI AL MOTOR VEH CLE AS
DEFI NED I N SUBDI VI SI ON FOUR- A OF SECTI ON TWD OF THE TRANSPORTATI ON LAW

4. "Departnent" nmeans the departnent of | abor.

5. "Conm ssioner" neans the conm ssioner of | abor.

6. "Enployer" neans any conmercial goods transportation contractor
whi ch conpensates [commerci al vehicle drivers who possess a state-issued
commercial driver's license to transport goods in the state of New YorKk]

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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A PERSON CLASSIFIED AS AN EMPLOYEE UNDER SECTION EIGHT HUNDRED
SI XTY-TWO-B OF THI S ARTI CLE

S 862-b. Presunption of enploynent in the commercial goods transporta-
tion industry. 1. Any person perform ng commerci al goods transportation
services for a comrercial goods transportation contractor shall be clas-
sified as an enployee OF THE COVWERCI AL GOODS TRANSPORTATI ON CONTRACTOR
unl ess PAYMENT FOR SUCH SERVI CES | S REPORTED ON A FEDERAL | NCOVE TAX
FORM 1099 |F REQU RED BY LAW AND EI THER t he person is a separate busi -
ness entity under subdivision two of this section or all of the follow
ing criteria are met, in which case the person shall be an i ndependent
contractor:

(a) the individual is free fromcontrol and direction in perform ng
the job, both under his or her contract and in fact;

(b) the service nust be performed outside the usual course of business
for which the service is perfornmed; and

(c) the individual is customarily engaged in an independently estab-
| i shed trade, occupation, profession, or business that is simlar to the
service at issue.

2. A business entity, including any sole proprietor, partnershinp,
FIRM corporation, LIMTED LIABILITY COVPANY, ASSOCI ATI ON or OTHER LEGAL
entity that nmay ALSO be a commrercial goods transportation contractor
under this section shall be considered a separate business entity from
the comercial goods transportation contractor where all the follow ng
criteria are net:

(a) the business entity is performng the service free fromthe direc-
tion or control over the nmeans and manner of providing the service,
subject only to the right of the comercial goods transportation
contractor for whomthe service is provided to specify the desired
result or federal rule or regulation;

(b) the business entity is not subject to cancellation or destruction
upon severance of the relationship with the commerci al goods transport a-
tion contractor;

(c) the business entity has a substantial investnment of capital in the
busi ness entity, including but not limted to ordinary tools and equip-
ment ;

(d) the business entity owns or |eases the capital goods and gains the
profits and bears the | osses of the business entity;

(e) the business entity [has an option to] MAY nake its services
avai l able to the general public or OTHERS NOT A PARTY TO THE BUSI NESS
ENTITY'S WRI TTEN CONTRACT REFERENCED | N PARAGRAPH (G OF THI S SUBDI VI -
SION I N the business community on a continuing basis;

(f) the business entity [includes] PROVIDES services [rendered]
REPORTED on a Federal Incone Tax [ Schedul e as an i ndependent busi ness or
prof essi on] FORM 1099, |F REQUI RED BY LAW

(g) the business entity performs services for the comercial goods
transportation contractor pursuant to a witten contract, wunder the
busi ness entity's nane, specifying their relationship to be as independ-
ent contractors or separate business entities;

(h) when the services being provided require a license or pernmt, the
busi ness entity pays for the |license or permt in the business entity's
nane or, where permtted by | aw, pays for reasonabl e use of the comrer-
cial goods transportation contractor's |license or permt;

(i) if necessary, the business entity hires its own enpl oyees W THOUT
THE COWWERCI AL GOODS TRANSPORTATI ON CONTRACTOR S APPROVAL, subject to
applicable qualification requirenents or federal or state |aws, rules or
regul ati ons, AND pays the enployees w thout reinbursenment from the
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commercial [good] GOODS transportation contractor [and reports the
enpl oyees' income to the Internal Revenue Service];

(j) the comrercial goods transportation contractor does not require
that the business entity be represented as an enpl oyee of the comercia
goods transportation contractor to its customers; and

(k) the business entity has the right to performsinilar services for
ot hers on whatever basis and whenever it chooses.

3. The failure to wthhold federal or state incone taxes or to pay
unenpl oyrment conpensation contributions or workers' conpensation prem -
ums Wwith respect to an individual's wages shall not be considered in
maki ng a determ nati on under this section, except as set forth in para-
graph (f) of subdivision two of this section.

4. An individual's act of securing workers' conpensation insurance
with a carrier as a sole proprietor, partnership or otherwi se shall not
be bi nding on any determ nation under this section.

5. Wien a business entity neets the definition of a separate business
entity pursuant to subdivision two of this section, the separate busi-
ness entity wll be considered a comercial goods transportation
contractor subject to all the provisions of this article in regard to
the classification of individuals performng services for it.

S 862-c. Notice to persons receiving remuneration from commercia
goods transportation contractors and comrercial goods transportation
subcontractors. 1. Every comrercial goods transportation contractor
shall post in a prom nent and accessi ble place on the site where conmer-
cial goods transportation activity is conducted a |Ilegible statenent,
provi ded by the conm ssioner, that describes the responsibility of inde-
pendent contractors to pay taxes required by state and federal |aw, the
rights of enployees to workers' conpensation, unenploynent benefits,
m ni mum  wage, overtime and other federal and state workplace
protections, and the protections against retaliation and the penalties
inthis article if the contractor fails to properly classify an individ-
ual as an enployee. This notice shall also contain contact infornation
for individuals to file conplaints or inquire wth the comm ssioner
about enploynment classification status. This information shall be
provided in English, Spanish or other |anguages required by the conmm s-
sioner. [The posted statenent shall be constructed of materials capable
of wi thstandi ng adverse weat her conditions.]

2. Wthin thirty days of the effective date of this article, the
conmi ssioner shall create the notice described in subdivision one of
this section and post the notice on the departnent's website for down-
| oadi ng by commerci al goods transportation contractors.

3. Commercial goods transportation contractors who violate this
section shall be subject to a civil penalty of up to one thousand five
hundred dollars for a first violation, and up to five thousand doll ars
for a subsequent violation within a five year period.

S 2. Section 5 of chapter 558 of the |laws of 2013 anending the |abor
law relating to enacting the "New York state commerci al goods transpor-
tation industry fair play act", is amended to read as foll ows:

S 5. This act shall take effect on the [sixtieth] N NETIETH day after
it shall have becone a | aw

S 3. This act shall take effect i mediately and shall be deened to
have been in full force and effect on the sane date as chapter 558 of
the laws of 2013 took effect.



