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STATE OF NEW YORK

5874
2013- 2014 Regul ar Sessi ons
I N SENATE
June 18, 2013

Introduced by Sen. LITTLE -- (at request of the Governor) -- read tw ce
and ordered printed, and when printed to be commtted to the Comrttee
on Rul es

AN ACT to anend the executive law, in relation to the provision of
attorney's fees in cases of housing, enploynment or credit discrim-
nation; to amend the executive law, in relation to the awarding of
reasonabl e attorney's fees

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 10 of section 297 of the executive law, as
added by section 17 of part D of chapter 405 of the laws of 1999, is
amended to read as foll ows:

10. Wth respect to ALL cases of HOUSING DI SCRI M NATION AND housing
RELATED CREDIT discrimnation [only] in an action or proceeding at |aw
under this section or section two hundred ninety-eight of this article,
the comm ssioner or the court may in its discretion award reasonabl e
attorney's fees to any prevailing or substantially prevailing party; AND
W TH RESPECT TO A CLAIM OF EMPLOYMENT OR CREDI T DI SCRI M NATI ON WHERE SEX
IS A BASIS OF SUCH DI SCRI M NATI ON, IN AN ACTION OR PROCEEDI NG AT LAW
UNDER THI'S SECTI ON OR SECTI ON TWD HUNDRED NI NETY- El GHT OF THI S ARTI CLE
THE COWM SSI ONER OR THE COURT MAY IN | TS DI SCRETION AWARD REASONABLE
ATTORNEY' S FEES ATTRIBUTABLE TO SUCH CLAIM TO ANY PREVAI LI NG PARTY;
provi ded, however, that a prevailing respondent or defendant in order to
recover such reasonable attorney's fees nust make a notion requesting
such fees and show that the action or proceedi ng brought was frivol ous;
and further provided that in a proceeding brought in the division of
human rights, the conm ssioner nmay only award attorney's fees as part of
a final order after a public hearing held pursuant to subdivision four
of this section. In no case shall attorney's fees be awarded to the
division, nor shall the division be |liable to a prevailing or substan-
tially prevailing party for attorney's fees, except in a case in which
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the division is a party to the action or the proceeding in the divi-
sion's capacity as an enployer. | N CASES OF EMPLOYMENT DI SCRI M NATI ON
A RESPONDENT SHALL ONLY BE LI ABLE FOR ATTORNEY' S FEES UNDER THI S SUBDI -
VISION | F THE RESPONDENT HAS BEEN FOUND LI ABLE FOR HAVI NG COVM TTED AN
UNLAWFUL DI SCRIM NATORY PRACTICE. In order to find the action or
proceeding to be frivolous, the court or the comm ssioner nust find in
witing one or nore of the follow ng:

(a) the action or proceeding was commenced, used or continued in bad
faith, solely to delay or prolong the resolution of the litigation or to
harass or maliciously injure another; or

(b) the action or proceeding was commenced or continued in bad faith
wi t hout any reasonabl e basis and coul d not be supported by a good faith
argurment for an extension, nodification or reversal of existing law. |If
the action or proceeding was pronptly discontinued when the party or
attorney learned or should have |learned that the action or proceeding
| acked such a reasonable basis, the court nay find that the party or the
attorney did not act in bad faith.

S 2. Paragraph c of subdivision 7 of section 296-a of the executive
law, as anended by chapter 632 of the |aws of 1976, is anended to read
as foll ows:

c. If the superintendent finds that a violation of this section has
occurred, the superintendent shall issue an order which shall do one or
nore of the foll ow ng:

(1) inpose a fine in an anobunt not to exceed ten thousand dollars for
each violation, to be paid to the people of the state of New York;

(2) award conpensatory damages to the person aggrieved by such
vi ol ati on;

(3) FOR A CLAIM OF SEX DI SCRI M NATI ON ONLY, AWARD REASONABLE ATTOR-
NEY' S FEES ATTRI BUTABLE TO SUCH CLAI M TO ANY PREVAI LI NG PARTY; PROVI DED,
HONEVER, THAT A PREVAI LI NG RESPONDENT OR DEFENDANT | N ORDER TO RECOVER
SUCH REASONABLE ATTORNEY' S FEES MUST MAKE A MOTI ON REQUESTI NG SUCH FEES
AND SHOW THAT THE ACTI ON OR PROCEEDI NG BROUGHT WAS FRI VOLOUS. | N NO CASE
SHALL ATTORNEY'S FEES BE AWARDED TO THE DEPARTMENT, NOR SHALL THE
DEPARTMENT BE LI ABLE TO A PREVAI LI NG PARTY FOR ATTORNEY' S FEES. | N ORDER
TO FIND THE ACTI ON OR PROCEEDI NG TO BE FRIVOLOUS, THE SUPERI NTENDENT
MUST FIND IN WRI TI NG ONE OR MORE OF THE FOLLOW NG

(A) THE ACTI ON OR PROCEEDI NG WAS COMVENCED, USED OR CONTI NUED | N BAD
FAI TH, SOLELY TO DELAY OR PROLONG THE RESOLUTI ON OF THE LI TI GATION OR TO
HARASS OR MALI Cl QUSLY | NJURE ANOTHER; OR

(B) THE ACTI ON OR PROCEEDI NG WAS COMMENCED OR CONTINUED IN BAD FAITH
W THOUT ANY REASONABLE BASI S AND COULD NOT BE SUPPORTED BY A GOOD FAI TH
ARGUMENT FOR AN EXTENSI ON, MODI FI CATI ON OR REVERSAL OF EXI STING LAW | F
THE ACTION OR PROCEEDI NG WAS PROWPTLY DI SCONTI NUED WHEN THE PARTY OR
ATTORNEY LEARNED OR SHOULD HAVE LEARNED THAT THE ACTION OR PROCEEDI NG
LACKED SUCH A REASONABLE BASI S, THE COURT MAY FI ND THAT THE PARTY OR THE
ATTORNEY DI D NOT ACT I N BAD FAI TH.

(4) require the regulated creditor to cease and desist from such
unl awful discrimnatory practices;

[(4)] (5) require the regulated creditor to take such further affirnma-

tive action as will effectuate the purposes of this section, including,
but not Ilimted to, granting the credit which was the subject of the
conpl ai nt.

S 3. Severability clause. |If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by a court of conpe-
tent jurisdiction to be invalid, such judgnment shall not affect, inpair
or invalidate the renmai nder thereof, but shall be confined in its opera-
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tion to the clause, sentence, paragraph, subdivision, section or part
thereof directly involved in the controversy in which such judgnent
shall have been rendered. It is hereby declared to be the intent of the
| egislature that this act would have been enacted even if such invalid
provi sions had not been included herein.
S 4. This act shall take effect on the ninetieth day after it shal

have becone a |law, and shall apply to actions commenced on or after such
dat e.



