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STATE OF NEW YORK

4362
2013- 2014 Regul ar Sessi ons
I N SENATE
March 22, 2013

Introduced by Sens. SEWARD, GRIFFO -- (at request of the Departnent of
Fi nancial Services) -- read twi ce and ordered printed, and when print-
ed to be conmtted to the Committee on Fi nance

AN ACT to anend the financial services law, in relation to protecting
and conpensating whistleblowers who provide original information to
the departnent of financial services as to violations of the banking
law, the insurance law, the financial services |aw and any ot her
appl i cabl e | aw

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subsection (a) of section 104 of the financial services |aw
is anended by adding seven new paragraphs 6, 7, 8, 9, 10, 11 and 12 to
read as foll ows:

(6) "COVERED JUDI Cl AL OR ADM NI STRATI VE ACTI ON' SHALL MEAN ANY JUDI -
Cl AL OR ADM NI STRATI VE ACTI ON BROUGHT, W THI N THE SOLE DI SCRETI ON OF THE
SUPERI NTENDENT, BY THE DEPARTMENT UNDER THE | NSURANCE LAW THE BANKI NG
LAWOR TH S CHAPTER THAT RESULTS I N FI NES, PENALTIES, SETTLEMENT MONI ES
OR OTHER MONETARY RESOLUTI ON ON BEHALF OF THE DEPARTMENT EXCEEDI NG ONE
M LLI ON DOLLARS.

(7) "EMPLOYER' SHALL MEAN ANY |IND VIDUAL OR ENTITY WHO OR THAT
RETAINED THE SERVICES OF THE WH STLEBLOWER ElI THER BY EMPLOYMENT AGREE-
MENT OR ANY OTHER CONTRACTUAL OR SUB- CONTRACTUAL ARRANGEMENT.

(8) "MONETARY SANCTI ONS" SHALL MEAN:

(A) ANY MONIES, | NCLUDI NG PENALTI ES, DI SGORGEMENT AND | NTEREST ORDERED
TO BE PAI D; AND

(B) ANY MONI ES DEPCSI TED | NTO A DI SGORGEMENT FUND OR OTHER FUND PURSU-
ANT TO THE BANKI NG LAW THE | NSURANCE LAW OR THI S CHAPTER OR RULES OR
REGULATI ONS PROMULGATED THEREUNDER, AS A RESULT OF A COVERED JUDI Cl AL OR
ADM NI STRATI VE ACTI ON OR ANY SETTLEMENT OF SUCH ACTI ON.

(9) "ORI G NAL | NFORVATI ON' SHALL MEAN | NFORMVATI ON THAT:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) |S DERI VED FROM THE | NDEPENDENT KNOW.EDGE OR ANALYSI S OF A WHI ST-
LEBLOVER,

(B) IS NOT KNOAWN TO THE DEPARTMENT FROM ANY OTHER SOURCE, UNLESS THE
VH STLEBLOWER | S THE ORI G NAL SOURCE OF THE | NFORVMATI ON; AND

(© 1S NOT EXCLUSI VELY DERI VED FROM AN ALLEGATION MADE IN A JUDI Cl AL
OR ADM NI STRATI VE HEARI NG | N A GOVERNMENTAL REPORT, HEARI NG AUD T OR
| NVESTI GATI ON OR FROM THE NEWS MEDI A, UNLESS THE WH STLEBLONER 1S A
SOURCE OF THE | NFORMATI ON.

(10) "RELATED ACTION' WHEN USED W TH RESPECT TO ANY COVERED JUDI Cl AL
OR ADM NI STRATI VE ACTI ON BROUGHT BY THE DEPARTMENT UNDER THE BANKI NG
LAW THE | NSURANCE LAW OR THI S CHAPTER OR RULES AND REGULATI ONS PROMUL-
GATED THEREUNDER SHALL MEAN ANY JUDI CIAL OR ADM NI STRATI VE ACTI ON
BROUGHT BY ANOTHER STATE AGENCY AND/ OR FEDERAL REGULATOR OR LAW ENFORCE-
MENT AGENCY W TH WHOM THE DEPARTMENT SHARES JURI SDI CTI ON THAT | S BASED
UPON THE ORI G NAL | NFORMATI ON PROVI DED BY A WHI STLEBLOWER AND THAT WAS
THE BASIS OF THE DEPARTMENT'S SUCCESSFUL ENFORCEMENT OF THE RELATED
COVERED JUDI Cl AL OR ADM NI STRATI VE ACTI ON.

(11) "WH STLEBLOWER' SHALL MEAN ANY | NDI VI DUAL WHO PROVI DES, OR TWD OR
MORE | NDI VI DUALS ACTI NG JO NTLY WHO PROVI DE, | NFORVATI ON RELATING TO A
VI OLATION  OF THE BANKI NG LAW THE | NSURANCE LAW THI S CHAPTER OR RULES
AND REGULATI ONS PROMULGATED THEREUNDER TO THE DEPARTMENT, |IN A MANNER
ESTABLI SHED, BY RULE OR REGULATI ON, BY THE DEPARTMENT.

(12) "AWARD' SHALL MEAN A SHARE | N ANY MONEY SANCTI ONS RECEI VED BY
THE DEPARTMENT PURSUANT TO A COVERED JUDI Cl AL OR ADM NI STRATI VE ACTI ON
AND PAI D TO A WH STLEBLOVER.

S 2. The financial services |law is anended by adding a new section 410
to read as foll ows:

S 410. WH STLEBLOWER AWARDS AND PROTECTI ONS. (A) THE SUPERI NTENDENT
SHALL GRANT AWARDS TO WHI STLEBLOWERS | N THE AMOUNTS SET FORTH BELOW

(1) I'N GENERAL, I N ANY COVERED JUDI CI AL OR ADM NI STRATIVE ACTION OR
RELATED ACTI ON, THE DEPARTMENT, UNDER RULES AND REGULATI ONS PRESCRI BED
BY THE SUPERI NTENDENT AND SUBJECT TO THI S SECTI ON, SHALL PAY AN AWARD OR
AWARDS TO ONE OR MORE WHI STLEBLOWERS WHO VOLUNTARI LY PROVIDED ORI d NAL
| NFORMATION TO THE DEPARTMENT THAT WAS THE BASI S FOR THE SUCCESSFUL
ENFORCEMENT OF A COVERED JUDI Cl AL OR ADM NI STRATI VE ACTION, OR RELATED
ACTI ON, I N AN AGGREGATE AMOUNT EQUAL TO

(A) NOT LESS THAN TEN PERCENT, | N TOTAL, OF WHAT HAS BEEN COLLECTED OF
THE MONETARY SANCTI ONS | MPOSED | N THE ACTI ON OR RELATED ACTI ONS; AND

(B) NOT MORE THAN THI RTY PERCENT, |IN TOTAL, OF WHAT HAS BEEN COLLECTED
OF THE MONETARY SANCTI ONS | MPOSED I N THE ACTI ON OR RELATED ACTI ONS.

(2) ANY AMOUNT PAID UNDER PARAGRAPH ONE OF THI' S SUBSECTI ON SHALL BE
FI RST APPLI ED | N ACCORDANCE W TH THE PROVI SI ONS OF SUCH PARAGRAPH BEFORE
BEI NG APPLI ED, | F APPLI CABLE, | N ACCORDANCE W TH SUBPARAGRAPH (B) OF
PARAGRAPH ONE OF SUBSECTION (A) OF SECTI ON FOUR HUNDRED ElI GHT OF THI S
ARTI CLE.

(3) IF A RELATED ACTI ON RESULTS IN A MONETARY RECOVERY BY ANOTHER
STATE AGENCY, A FEDERAL REGULATOR OR A LAW ENFORCEMENT AGENCY OR ANY
COMVBI NATI ON OF ANY SUCH ENTI TI ES, BUT THE DEPARTMENT DOES NOT SHARE ANY
PORTION OF THE RECOVERY, OR I TS SHARE AMOUNTS TO LESS THAN ONE M LLI ON
DOLLARS, THE DEPARTMENT | S NOT REQUI RED TO PROVIDE ANY REWARD TO THE
VHI STLEBLOVER.

(B)(1) THE DETERM NATION OF THE AMOUNT OF AN AWARD MADE UNDER THI S
SECTI ON SHALL BE SOLELY IN THE DI SCRETI ON OF THE SUPERI NTENDENT.

(2) I'N DETERM NI NG THE AMOUNT OF AN AWARD MADE UNDER THI S SECTI ON, THE
SUPERI NTENDENT SHALL TAKE | NTO CONSI DERATI ON THE FOLLOW NG FACTORS:
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(A) THE SI GNI FI CANCE OF THE | NFORMATI ON PROVI DED BY THE WHI STLEBLOWER
TO THE SUCCESS OF THE COVERED JUDI Cl AL OR ADM NI STRATI VE ACTI ON;

(B) THE DEGREE OF ASSI STANCE PROVI DED BY THE WHI STLEBLOWER AND ANY
LEGAL REPRESENTATIVE OF THE WH STLEBLOMER IN A COVERED JUDICIAL OR
ADM NI STRATI VE ACTI ON;

(© THE |INTEREST OF THE DEPARTMENT | N DETERRI NG VI OLATI ONS OF THE
BANKI NG LAW THE | NSURANCE LAW OR TH S CHAPTER; AND

(D) SUCH ADDI TI ONAL RELEVANT FACTORS AS THE SUPERI NTENDENT MAY ESTAB-
LI SH BY RULE OR REGULATI ON.

(© NO AWARD SHALL BE MADE TO ANY WHI STLEBLOWER | F THE SUPERI NTENDENT
SHALL DETERM NE THAT:

(1) THE WHI STLEBLOWER 1S, OR WAS AT THE TIME THE WH STLEBLOAER
ACQUI RED THE ORI G NAL | NFORMATI ON SUBM TTED TO THE DEPARTMENT, A MEMBER,
OFFI CER OR EMPLOYEE OF THE DEPARTMENT, ANY AGENCY THAT REGULATES BANK-
I NG, | NSURANCE OR FI NANCI AL SERVI CES PRODUCTS, A STATE OR LOCAL LAW
ENFORCEMENT ORGANI ZATI ON, ANY FEDERAL LAW ENFORCEMENT ORGANI ZATI ON, OR A
SELF- REGULATORY  AGENCY REGULATI NG BANKING | NSURANCE OR FI NANCI AL
SERVI CES PRCDUCTS;

(2) THE WHI STLEBLOWER WAS CONVI CTED OF A CRI M NAL VI OLATI ON RELATED TO
THE COVERED JUDI Cl AL OR ADM NI STRATI VE ACTI ON FOR WHI CH THE WHI STLEBLOW
ER OTHERW SE COULD RECEI VE AN AWARD UNDER THI S SECTI ON,

(3) THE WHI STLEBLOWER FAI LED TO SUBM T | NFORVATI ON TO THE DEPARTMENT
IN SUCH FORM AS THE DEPARTMENT MAY REQUI RE; OR

(4) THE WH STLEBLOVNER KNOW NGLY AND W LLFULLY MADE FALSE, FI CTI TI QUS
OR FRAUDULENT STATEMENTS OR REPRESENTATI ONS, OR USED ANY FALSE WRITI NG
OR DOCUMENT KNOW NG THE WRI TI NG OR DOCUMENT CONTAI NED FALSE, FI CTI Tl QUS
OR FRAUDULENT STATEMENTS OR ENTRI ES, UNLESS SUCH FALSE, FICTITIOQUS OR
FRAUDULENT STATEMENTS OR ENTRI ES WERE NOT MADE BY THE WHI STLEBLOWER AND
REFLECT THE CONDUCT AND VI OLATI ONS OF LAW THE WHI STLEBLOWER | S DI SCLOS-
I NG OR HAS DI SCLOSED TO THE DEPARTMENT.

(D) (1) ANY WH STLEBLOAER WHO MAKES A CLAI M FOR AN AWARD UNDER THI S
SECTI ON MAY BE REPRESENTED BY COUNSEL.

(2) REPRESENTATI ON SHALL BE REQUI RED WHEN:

(A) ANY WHI STLEBLOWER WHO ANONYMOUSLY MAKES A CLAIM FOR AN AWARD UNDER
TH'S SECTI ON AND SUBM TS THE | NFORMATI ON UPON WHI CH THE CLAIM | S BASED,
AND

(B) BEFORE THE PAYMENT OF AN AWARD, COUNSEL FOR THE WH STLEBLOWER
DI SCLOSES THE | DENTITY OF THE WH STLEBLOAER AND PROVIDES SUCH OTHER
I NFORVATI ON AS THE DEPARTMENT MAY REQUI RE, DI RECTLY OR THROUGH COUNSEL
FOR THE WH STLEBLOWER, | NCLUDI NG SUCH EVI DENCE AS MAY BE NECESSARY TO
DEMONSTRATE THAT THE WH STLEBLONER WAS REPRESENTED BY COUNSEL AS
REQUI RED BY THI S SECTI ON.

(E) NO CONTRACT W TH THE DEPARTMENT SHALL BE NECESSARY FOR ANY \WHI ST-
LEBLONER TO RECEIVE AN AWARD UNDER TH S SECTION, UNLESS OTHERW SE
REQUI RED BY THE DEPARTMENT BY RULE OR REGULATI ON.

(F) ANY DETERM NATI ON MADE UNDER THI S SECTI ON, | NCLUDING WHETHER, TO
WVHOM  OR IN WHAT AMOUNT TO MAKE AWARDS, SHALL BE SCLELY IN THE
DI SCRETI ON OF THE SUPERI NTENDENT. ANY SUCH DETERM NATI ON MAY BE CHAL-
LENGED |IN ACCORDANCE W TH ARTI CLE SEVENTY-EI GHT OF THE CI VI L PRACTI CE
LAW AND RULES, PROVI DED THAT ANY SUCH CHALLENGE SHALL BE BROUGHT W THI N
FORTY- FI VE DAYS OF THE DATE OF ANY SUCH DETERM NATI ON UNDER CHALLENGE.

(G (1) NO EMPLOYER MAY DI SCHARGE, DEMOTE, SUSPEND, THREATEN OR
HARASS, DI RECTLY OR | NDI RECTLY, OR IN ANY OIHER MANNER DI SCRI M NATE
AGAINST A VH STLEBLONER IN THE TERMS AND CONDI TI ONS OF EMPLOYMENT
BECAUSE OF ANY LAWUL ACT DONE BY THE WH STLEBLOVWER:
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(A) I N PROVI DI NG | NFORVATI ON TO THE DEPARTMENT | N ACCORDANCE WTH THI' S
SECTI ON; AND

(B) ININTIATING TESTIFYING IN OR ASSI STI NG | N ANY | NVESTI GATI ON OR
JUDI Cl AL OR ADM NI STRATI VE ACTI ON OF THE DEPARTMENT.

(2) ANY CURRENT OR FORMER EMPLOYEE, CONTRACTOR OR AGENT OF ANY PRI VATE
OR PUBLI C EMPLOYER WHO | S DI SCHARGED, DEMOTED, SUSPENDED, THREATENED OR
HARASSED OR | N ANY OTHER MANNER DI SCRI M NATED AGAI NST | N THE TERVS AND
CONDI TI ONS OF EMPLOYMENT, OR OTHERW SE HARMED OR PENALI ZED BY AN EMPLOY-
ER, OR A PROSPECTI VE EMPLOYER, BECAUSE OF LAWUL ACTS DONE BY THE
EMPLOYEE, CONTRACTOR, AGENT OR ASSOCI ATED W TH ACTS OF OTHERS | N FURTH
ERANCE OF ANY COVERED JUDI Cl AL OR ADM NI STRATI VE ACTI ON OR OTHER EFFORTS
TO STOP ONE OR MORE VI OLATI ONS OF THE | NSURANCE LAW BANKI NG LAWOR THI' S
CHAPTER SHALL BE ENTI TLED TO ALL RELI EF NECESSARY TO MAKE THE EMPLOYEE,
CONTRACTOR OR AGENT WHOLE. SUCH RELI EF SHALL | NCLUDE BUT NOT BE LI M TED
TO

(A) AN I NJUNCTI ON TO RESTRAI N CONTI NUED DI SCRI M NATI ON;

(B) H RING CONTRACTI NG OR REI NSTATEMENT TO THE PCSI TION SUCH PERSON
WOULD HAVE HAD BUT FOR THE DI SCRI M NATI ON OR TO AN EQUI VALENT PGCSI TI ON;

(©) REINSTATEMENT OF FULL FRI NGE BENEFI TS AND SENI ORI TY RI GHTS;

(D) PAYMENT OF TWO TI MES BACK PAY, PLUS | NTEREST; AND

(E) COWVPENSATI ON FOR ANY SPECI AL DAMAGES SUSTAI NED AS A RESULT OF THE
DI SCRI M NATI ON, | NCLUDI NG LI TI GATION COSTS AND REASONABLE ATTORNEYS
FEES.

(3) FOR PURPCSES OF TH S SECTION, A "LAWUL ACT" SHALL | NCLUDE, BUT
NOT BE LIMTED TO, OBTAINING OR TRANSM TTING TO THE DEPARTMENT OR
PRI VATE COUNSEL SOLELY EMPLOYED TO | NVESTI GATE OR POTENTI ALLY FI LE W TH
THE DEPARTMENT | NFORMATI ON RELATI NG TO VI OLATIONS OF THE BANKING LAW
THE | NSURANCE LAW OR TH S CHAPTER EVEN THOUGH SUCH ACT MAY VI OLATE A
CONTRACT, SEVERANCE AGREEMENT, EMPLOYMENT TERM OR DUTY OWED TO THE
EMPLOYER OR CONTRACTOR.

THE DEPARTMENT AND ANY OFFI CER OR EMPLOYEE OF THE DEPARTMENT SHALL
NOT DI SCLOSE ANY | NFORMATI ON, | NCLUDI NG | NFORMATI ON PROVI DED BY A WHI ST-
LEBLONER TO THE DEPARTMENT, WH CH COULD REASONABLY BE EXPECTED TO REVEAL
THE IDENTITY OF A WH STLEBLONAER, UNLESS IN THE JUDGVENT OF THE SUPER-
| NTENDENT THE ENDS OF JUSTI CE AND THE PUBLI C ADVANTAGE W LL BE SERVED BY
RELEASE OF SUCH | NFORMATI ON.

(1) NOTHHNG IN THIS SECTION IS INTENDED TO LIMT, OR SHALL BE
CONSTRUED TO LIMT THE SUPERI NTENDENT'S AUTHORI TY UNDER SECTI ONS TWO
HUNDRED TWO AND THREE HUNDRED ONE OF THI S CHAPTER, OR THAT OF OTHER LAW
ENFORCEMENT AUTHORI TY PROVI DED UNDER SECTI ON FOUR HUNDRED SI X OF THI' S
ARTI CLE.

(J) THE RIGHTS AND REMEDI ES PROVIDED FOR IN THI' S SECTION MAY NOT BE
VWAI VED BY ANY AGREEMENT, POLICY FORM OR CONDI TI ON OF EMPLOYMENT,
| NCLUDI NG BY A PRE- DI SPUTE ARBI TRATI ON AGREEMENT, WHICH SHALL NOT BE
VALID OR ENFORCEABLE I|F | T REQUI RES ARBI TRATI ON OF A DI SPUTE ARI SI NG
UNDER THI S SECTI ON. NO SALARY OR WAGES EARNED BY THE WH STLEBLOWER
DURING H'S OR HER EMPLOYMENT, NOR ANY CONSI DERATI ON PROVI DED THE WHI ST-
LEBLOVNER | N CONNECTION WTH H' S OR HER SEVERANCE FROM SUCH EMPLOYMENT,
RELATED TO ORI d NAL | NFORVMATI ON OR THE COVERED JUDI Cl AL OR ADM NI STRA-
TI VE ACTI ON MAY BE RECOUPED BY ANY RIGHT OF ACTION BROUGHT BY THE
EMPLOYER.

(K) THE SUPERI NTENDENT | S HEREBY AUTHORI ZED AND EMPOAERED TO PROMUL-
GATE SUCH RULES AND REGULATI ONS AS THE SUPERI NTENDENT SHALL DEEM APPRO
PRI ATE FOR THE ENFORCEMENT OF THI S ACTI ON.

S 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw



