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STATE OF NEW YORK

3906
2013- 2014 Regul ar Sessi ons
I N SENATE
February 26, 2013

Introduced by Sen. BALL -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal |aw, establishing a nandatory senior anti-vio-
| ence services fee inposed upon conviction of a crimnal offense and
of fenses agai nst the elderly and di sabl ed

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The section heading and subdivision 1 of section 60.35 of
the penal Ilaw, as anended by section 1 of part E of chapter 56 of the
| aws of 2004, subparagraphs (i), (ii) and (iiti) of paragraph (a) of
subdivision 1 as anended by section 1 of part DD of chapter 56 of the
| aws of 2008 and paragraph (b) of subdivision 1 as anended by chapter
320 of the |aws of 2006, are anended to read as foll ows:

Mandat ory surcharge, sex offender registration fee, DNA databank fee,
suppl enental sex offender victimfee [and], crine victim assistance AND
A SENI OR ANTI - VI OLENCE SERVI CES fee required in certain cases.

1. (a) Except as provided in section eighteen hundred nine of the
vehicle and traffic law and section 27.12 of the parks, recreation and
historic preservation |aw, whenever proceedings in an adm nistrative
tribunal or a court of this state result in a conviction for a felony, a
m sdeneanor, or a violation, as these terns are defined in section 10.00
of this chapter, there shall be levied at sentencing a nmandatory
surcharge, sex offender registration fee, DNA databank fee [and], a
crime victimassistance fee AND A SENI OR ANTI - VI OLENCE SERVICES FEE in
addition to any sentence required or permtted by law, in accordance
with the foll owi ng schedul e:

(i) a person convicted of a felony shall pay a mandatory surcharge of
three hundred dollars [and], a crine victimassistance fee of twenty-
five dollars, AND A SENI OR ANTI - VI OLENCE SERVI CES FEE OF FI FTY DOLLARS;

(ii) a person convicted of a msdeneanor shall pay a mandatory
surcharge of one hundred seventy-five dollars [and], a crine victim

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
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assistance fee of twenty-five dollars, AND A SEN OR ANTI-VI OLENCE
SERVI CES FEE OF FI FTY DOLLARS;

(iit) a person convicted of a wviolation shall pay a mandatory
surcharge of ninety-five dollars [and], a crine victim assistance fee of
twenty-five dollars, AND A SENI OR ANTI - VI OLENCE SERVICES FEE OF FIFTY
DOLLARS;

(iv) a person convicted of a sex offense as defined by subdivision two
of section one hundred sixty-eight-a of the correction |aw or a sexually
violent offense as defined by subdivision three of section one hundred
sixty-eight-a of the correction law shall, in addition to a nmandatory
surcharge and crinme victimassistance fee, pay a sex offender registra-
tion fee of fifty dollars[.], AND A SENI OR ANTI - VI OLENCE SERVI CES FEE OF
FI FTY DOLLARS;

(v) a person convicted of a designated of fense as defined by subdivi-
sion seven of section nine hundred ninety-five of the executive |aw
shall, in addition to a mandatory surcharge and crine victim assistance
fee, pay a DNA databank fee of fifty dollars, AND A SEN OR ANTI - VI OLENCE
SERVI CES FEE OF FI FTY DOLLARS.

(b) Wen the felony or msdeneanor conviction in [subparagraphs]
SUBPARAGRAPH (i), (ii) or (iv) of paragraph (a) of this subdivision
results froman offense contained in article one hundred thirty of this
chapter, incest in the third, second or first degree as defined in
sections 255.25, 255.26 and 255.27 of this chapter or an offense
contained in article two hundred sixty-three of this chapter, the person
convi cted shall pay a supplenmental sex offender victimfee of one thou-
sand dollars, AND A SEN OR ANTI-VI OLENCE SERVI CES FEE OF FI VE HUNDRED
DOLLARS, in addition to the nmandatory surcharge and any ot her fee.

S 2. The penal law is anended by adding a new article 261 to read as
fol | ows:

ARTI CLE 261
OFFENSES AGAI NST THE ELDERLY AND DI SABLED
SECTI ON 261. 00 ELDERLY, VULNERABLE ELDERLY AND DI SABLED PERSONS; DEFI -
NI T1 ONS.
261. 05 CRI MES AGAI NST THE ELDERLY AND DI SABLED;, PRESUMPTI ON.
261. 10 ABANDONVENT OF AN ELDERLY OR DI SABLED PERSON
261. 15 ABANDONVMVENT OF AN ELDERLY OR DI SABLED PERSQN; DEFENSE
261. 20 ENDANGERI NG THE WELFARE OF AN ELDERLY OR DI SABLED PERSON
261. 25 ENDANGERI NG THE WELFARE OF AN ELDERLY OR DI SABLED PERSON
CORROBORATI ON.
261. 30 ENDANGERI NG THE WELFARE OF AN ELDERLY OR DI SABLED PERSON
DEFENSE
261. 35 ENDANGERI NG THE WELFARE OF A VULNERABLE ELDERLY PERSON OR
A DI SABLED PERSON | N THE SECOND DEGREE
261. 40 ENDANGERI NG THE WELFARE OF A VULNERABLE ELDERLY PERSON OR
A DI SABLED PERSON | N THE FI RST DEGREE

S 261. 00 ELDERLY, VULNERABLE ELDERLY AND DI SABLED PERSONS; DEFI NI TI ONS.

FOR THE PURPCSE OF THI'S ARTICLE, THE FOLLON NG DEFIN TIONS SHALL
APPLY:

1. "CAREQ VER' MEANS A PERSON WHO (A) ASSUMES RESPONSI BI LI TY FOR THE
CARE OF A VULNERABLE ELDERLY PERSON PURSUANT TO A COURT ORDER;, OR (B)
RECEI VES MONETARY OR OTHER VALUABLE CONS| DERATI ON FOR PROVI DI NG CARE FOR
A VULNERABLE ELDERLY PERSON.

2. "SEXUAL CONTACT" MEANS ANY TOUCHI NG OF THE SEXUAL OR OTHER | NTI MATE
PARTS OF A PERSON NOT MARRI ED TO THE ACTOR FOR THE PURPOSE OF GRATI FYI NG
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SEXUAL DESI RE OF EI THER PARTY. | T I NCLUDES THE TOUCHI NG OF THE ACTOR BY
THE WVICTIM AS WELL AS THE TOUCH NG OF THE VI CTI M BY THE ACTOR, WHETHER
DI RECTLY OR THROUGH CLOTHI NG

3. "VULNERABLE ELDERLY PERSON' MEANS A PERSON S| XTY YEARS OF ACGE OR
OLDER WHO | S SUFFERING FROM A DI SEASE OR INFIRMTY ASSCCI ATED W TH
ADVANCED AGE AND MANI FESTED BY DEMONSTRABLE PHYSI CAL, MENTAL OR
EMOTI ONAL DYSFUNCTI ON TO THE EXTENT THAT THE PERSON |S | NCAPABLE OF
ADEQUATELY PROVI DING FOR H'S OR HER OMWN HEALTH OR PERSONAL CARE.

4. "ELDERLY PERSON' MEANS A PERSON SI XTY YEARS OF AGE OR OLDER

5. "D SABLED PERSON' MEANS A PERSON WHO HAS A PHYSI CAL OR MENTAL
| MPAI RVENT THAT SUBSTANTI ALLY LIM TS A MAJOR LI FE ACTI VI TY.

S 261. 05 CRI MES AGAI NST THE ELDERLY AND DI SABLED;, PRESUMPTI ON.

IN ANY CASE INWHICH IT SHALL BE SHOM THAT A PERSON |NTENDED TO
COM T A SPECI FI ED OFFENSE PURSUANT TO SECTI ON 485.05 OF TH S CHAPTER,
| T SHALL BE A REBUTTAL PRESUMPTI ON THAT THE PERSON SELECTED THE VICTIM
OR COW TTED OR |INTENDED TO COM T THE ACT OR ACTS CONSTI TUTI NG THE
OFFENSE | N VHOLE OR | N SUBSTANTI AL PART BECAUSE OF A BELIEF THAT SUCH
VICTIM IS ELDERLY OR DI SABLED.

S 261. 10 ABANDONMENT OF AN ELDERLY OR DI SABLED PERSON.

A PERSON |S GQUJILTY OF ABANDONVENT COF AN ELDERLY OR DI SABLED PERSON
VWHEN, BEI NG A PERSON LEGALLY CHARGED WTH THE CARE OR CUSTODY OF AN
ELDERLY OR DI SABLED PERSON, HE OR SHE DESERTS SUCH PERSON | N ANY PLACE
W TH | NTENT TO WHOLLY ABANDON H M OR HER.

ABANDONMENT OF AN ELDERLY OR DI SABLED PERSON | S A CLASS E FELONY.

S 261. 15 ABANDONVMVENT OF AN ELDERLY OR DI SABLED PERSQON; DEFENSE.

I N ANY PROSECUTI ON FOR ABANDONMENT OF AN ELDERLY OR DI SABLED PERSON,
PURSUANT TO SECTION 261.10 OF TH' S ARTICLE, BASED UPON AN ALLEGED
DESERTI ON OF AN ELDERLY OR DI SABLED PERSON W TH AN |INTENT TO WHOLLY
ABANDON SUCH AN ELDERLY OR DI SABLED PERSON, |T IS AN AFFI RVATI VE DEFENSE
THAT, WTH THE I NTENT THAT THE ELDERLY OR DI SABLED PERSON BE SAFE FROM
PHYSI CAL | NJURY AND CARED FOR I N AN APPROPRI ATE MANNER, THE DEFENDANT
LEFT THE ELDERLY OR DI SABLED PERSON W TH AN APPROPRI ATE PERSON OR I N A
SUl TABLE LOCATI ON AND PROVPTLY NOTI FI ED AN APPROPRI ATE PERSON OF THE
ELDERLY OR DI SABLED PERSON S LOCATI ON.

S 261. 20 ENDANGERI NG THE WELFARE OF AN ELDERLY OR DI SABLED PERSON.

A PERSON |S GU LTY OF ENDANGERI NG THE WELFARE OF AN ELDERLY OR DI SA-
BLED PERSON VWHEN BEI NG A PERSON LEGALLY CHARGED W TH THE CARE OR CUSTODY
OF AN ELDERLY OR DI SABLED PERSON:

1. HE OR SHE KNOW NGLY ACTS IN A MANNER LI KELY TO BE INJURIQUS TO THE
PHYSI CAL, MENTAL OR MORAL WELFARE OF AN ELDERLY OR DI SABLED PERSQN, OR
DI RECTS OR AUTHORI ZES SUCH AN ELDERLY OR DI SABLED PERSON, TO ENGAGE IN
AN  OCCUPATI ON | NVOLVI NG A SUBSTANTI AL RI SK OF DANGER TO H' S OR HER LI FE
OR HEALTH, OR

2. HE OR SHE FAI LS OR REFUSES TO EXERCI SE REASONABLE DI LI GENCE I N THE
CONTROL OF SUCH ELDERLY OR DI SABLED PERSON TO PREVENT H M OR HER FROM
PHYSI CAL, MENTAL OR MORAL | NJURY, OR FROM ENGAG NG I N ACTS | NVOLVING A
SUBSTANTI AL RI SK OF DANGER TO H'S OR HER LI FE OR HEALTH.

ENDANCGERI NG THE WELFARE OF AN ELDERLY OR DI SABLED PERSON | S A CLASS A
M SDEMEANCOR.

S 261. 25 ENDANGERI NG THE WELFARE OF AN ELDERLY OR DI SABLED PERSON;
CORROBORATI ON.

A PERSON SHALL NOI' BE CONVICTED OF ENDANGERI NG THE WELFARE OF AN
ELDERLY OR DI SABLED PERSQON, OR OF AN ATTEMPT TO COM T THE SAME, UPON
THE TESTI MONY OF A VICTI M VWHO | S | NCAPABLE OF CONSENT BECAUSE OF MENTAL
DEFECT OR MENTAL | NCAPACI TY AS TO CONDUCT THAT CONSTI TUTES AN OFFENSE OR
AN ATTEMPT TO COM T AN OFFENSE REFERRED TO IN SECTION 130.16 OF TH' S
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CHAPTER, W THOUT ADDI TI ONAL EVI DENCE SUFFI CI ENT PURSUANT TO SECTI ON

130. 16 OF TH S CHAPTER TO SUSTAI N A CONVI CTI ON OF AN OFFENSE REFERRED TO

IN SECTI ON 130.16 OF TH S CHAPTER, OR OF AN ATTEMPT TO COW T THE SAME.

S 261.30 ENDANGERING THE WELFARE OF AN ELDERLY OR DI SABLED PERSON;
DEFENSE.

I N ANY PROSECUTI ON FOR ENDANGERI NG THE WELFARE OF AN ELDERLY OR DI SA-
BLED PERSQON, PURSUANT TO SECTION 261.20 OF TH S ARTI CLE:

1. BASED UPON AN ALLEGED FAI LURE OR REFUSAL TO PROVI DE PROPER MEDI CAL
CARE OR TREATMENT TO AN ELDERLY OR DI SABLED PERSON, WHO IS ILL, IT IS AN
AFFI RVATI VE DEFENSE THAT THE ELDERLY OR DI SABLED PERSON IS A MEMBER OR
ADHERENT OF AN ORGANI ZED CHURCH OR RELI G QUS GROUP THE TENETS OF WHI CH
PRESCRI BE PRAYER AS THE PRI NCI PAL TREATMENT FOR | LLNESS, AND THAT THE
ELDERLY OR DI SABLED PERSON WAS TREATED | N ACCORDANCE W TH SUCH TENETS;
OR

2. BASED UPON AN ALLEGED DESERTI ON OF AN ELDERLY OR DI SABLED PERSQN,
IT IS AN AFFI RVATI VE DEFENSE THAT, W TH THE | NTENT THAT THE PERSON BE
SAFE FROM PHYSI CAL | NJURY AND CARED FOR IN AN APPROPRI ATE MANNER, THE
DEFENDANT LEFT THE PERSON W TH AN APPROPRI ATE PERSON OR I N A SUl TABLE
LOCATI ON AND PROVPTLY NOTI FI ED AN APPROPRI ATE PERSON OF THE PERSON S
LOCATI ON.

S 261.35 ENDANGERING THE WELFARE OF A VULNERABLE ELDERLY PERSON OR A
DI SABLED PERSON | N THE SECOND DEGREE.

A PERSON | S GUI LTY OF ENDANGERI NG THE WELFARE OF A VULNERABLE ELDERLY
PERSON OR A DI SABLED PERSON I N THE SECOND DEGREE VWHEN, BEI NG A CAREG VER
FOR A VULNERABLE ELDERLY PERSON CR A DI SABLED PERSON:

1. WTH INIENT TO CAUSE PHYSICAL | NJURY TO SUCH PERSQON, HE OR SHE
CAUSES SUCH | NJURY TO SUCH PERSQN; OR

2. HE OR SHE RECKLESSLY CAUSES PHYSI CAL | NJURY TO SUCH PERSON, OR

3. WTH CRI M NAL NEGLI GENCE, HE OR SHE CAUSES PHYSI CAL | NJURY TO SUCH
PERSON BY MEANS OF A DEADLY WEAPON OR A DANGEROUS | NSTRUMENT; OR

4. HE OR SHE SUBJECTS SUCH PERSON TO SEXUAL CONTACT W THOUT THE
LATTER S CONSENT. LACK OF CONSENT UNDER THI'S SUBDI VI SION RESULTS FROM
FORCI BLE COVPULSI ON OR | NCAPACI TY TO CONSENT, AS THOSE TERMS ARE DEFI NED
IN ARTICLE ONE HUNDRED TH RTY OF TH S CHAPTER, OR ANY OTHER Cl RCUM
STANCES | N VWH CH THE VULNERABLE ELDERLY PERSON OR DI SABLED PERSON DOES
NOT' EXPRESSLY OR | MPLI EDLY ACQUI ESCE I N THE CAREG VER S CONDUCT.

IN ANY PROSECUTION UNDER THIS SUBDIVISION IN VWH CH THE VICTIM S
ALLEGED LACK OF CONSENT RESULTS SOLELY FROM | NCAPACITY TO CONSENT
BECAUSE OF THE VICTIMS MENTAL DI SABILITY OR MENTAL | NCAPACI TY, THE
PROVI SI ONS OF SECTION 130.16 OF TH S CHAPTER SHALL APPLY. I N ADDI TI ON,
N  ANY PROSECUTI ON UNDER THI' S SUBDIVISION IN WH CH THE VICTIM S LACK OF
CONSENT | S BASED SOLELY UPON HI'S OR HER I NCAPACI TY TO CONSENT BECAUSE HE
OR SHE WAS MENTALLY DI SABLED, MENTALLY | NCAPACI TATED OR PHYSI CALLY HELP-
LESS, IT IS AN AFFI RVATI VE DEFENSE THAT THE DEFENDANT, AT THE TI ME HE OR
SHE ENGAGED I N THE CONDUCT CONSTI TUTI NG THE OFFENSE, DI D NOT KNOW OF THE
FACTS OR CONDI TI ONS RESPONS| BLE FOR SUCH | NCAPACI TY TO CONSENT.

ENDANCGERI NG THE WELFARE OF A VULNERABLE ELDERLY PERSON OR A DI SABLED
PERSON | N THE SECOND DEGREE IS A CLASS E FELONY.

S 261.40 ENDANGERING THE WELFARE OF A VULNERABLE ELDERLY PERSON OR A
DI SABLED PERSON | N THE FI RST DEGREE.

A PERSON | S GUI LTY OF ENDANGERI NG THE WELFARE OF A VULNERABLE ELDERLY
PERSON OR A DI SABLED PERSON | N THE FI RST DEGREE VWHEN, BEI NG A CAREG VER
FOR A VULNERABLE ELDERLY PERSON OR DI SABLED PERSON:

1. WTH I NTENT TO CAUSE PHYSI CAL I NJURY TO SUCH PERSON, HE OR SHE
CAUSES SERI OQUS PHYSI CAL | NJURY TO SUCH PERSQN; OR

2. HE OR SHE RECKLESSLY CAUSES SERI QUS PHYSI CAL | NJURY TO SUCH PERSON.
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ENDANGERI NG THE WELFARE OF A VULNERABLE ELDERLY PERSON OR A DI SABLED
PERSON IN THE FI RST DEGREE | S A CLASS D FELONY.

S 3. Section 120.05 of the penal law is anmended by addi ng a new subdi -
vision 13 to read as foll ows:

13. BEI NG El GHTEEN YEARS OLD OR MORE AND W TH | NTENT TO CAUSE PHYSI CAL
INJURY TO A PERSON SI XTY YEARS OLD OR OLDER, OR TO A PERSON WHO HAS A
PHYSI CAL OR MENTAL | MPAI RVENT THAT SUBSTANTIALLY LIMTS A MAOR LIFE
ACTI VI TY, THE DEFENDANT CAUSES SUCH | NJURY TO SUCH PERSON.

S 4. Section 135.30 of the penal law is anended to read as foll ows:

S 135. 30 Ki dnappi ng; def ense.

In any prosecution for kidnapping, it is an affirmative defense that
(a) the defendant was a relative of the person abducted, and (b) his OR
HER sol e purpose was to assune control of such person.

THIS SECTION SHALL NOT APPLY IN THE CASE WHEN THE PERSON WHO | S
ABDUCTED | S SI XTY YEARS OLD OR OLDER, OR TO A PERSON WHO HAS A PHYSI CAL
OR MENTAL | MPAI RVENT THAT SUBSTANTI ALLY LIMTS A MAJOR LI FE ACTIVITY,
AND THE KI DNAPPI NG WAS DONE W TH THE | NTENTI ON OF COWVPELLI NG SUCH PERSON
TO TRANSFER AN ASSET TO THE DEFENDANT OR TO A THI RD PARTY.

S 5. Section 135.45 of the penal |aw is anmended by adding a new subdi -
vision 3 to read as foll ows:

3. KNOW NG THAT HE OR SHE HAS NO LEGAL RI GHT TO DO SO, HE OR SHE TAKES
OR ENTI CES ANY PERSON SI XTY YEARS OF AGE OR OLDER, OR A PERSON WHO HAS A
PHYSI CAL OR MENTAL | MPAI RVENT THAT SUBSTANTIALLY LIMTS A MAOR LIFE
ACTI VI TY, FROM THE CUSTODY OF ANOTHER PERSON OR | NSTI TUTI ON.

S 6. Section 140.10 of the penal law is anmended by adding a new subdi -
vision (h) to read as foll ows:

(H WHICH IS A DWELLING OCCUPI ED BY A PERSON SI XTY YEARS OF AGE OR
OLDER, OR A PERSON WHO HAS A PHYSI CAL OR MENTAL | MPAI RVENT THAT SUBSTAN-
TIALLY LIMTS A MAJOR LI FE ACTI VI TY.

S 7. Severability. If any provision of this act or the application
thereof to any person or circunstances is held to be invalid, the
remai nder of the act and the application of such provision to other
persons or circunstances shall not be affected thereby.

S 8. This act shall take effect imediately.



