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STATE OF NEW YORK

2862
2013- 2014 Regul ar Sessi ons
I N SENATE
January 24, 2013

Introduced by Sen. SMTH -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Investigations and Govern-
ment Operations

AN ACT to anend the tax law, in relation to providing an occupationa
wel lness tax credit for businesses; and providing for the repeal of
such provi sions upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings and intent. The | egislature hereby
finds that healthier enployees experience |ess absenteeism greater
productivity, better nmental performance, and increased job satisfaction,
per f ormance and noral e.

The legislature hereby finds that occupational wellness prograns
directly prevent the | eading causes of premature death and disability in
the United States. Furthernore, the vital inportance of this issue was
recently crystallized by the United States Centers for D sease Contro
and Prevention (CDC) who earmarked $14 mllion to study occupationa
wel | ness prograns.

The Il egislature hereby finds that there is a significant state inter-
est in encouraging a proactive approach to preventing illness and inju-
ry, as opposed to the traditional reactive, sick-care nmethod. A reorien-
tation of our systematic approach to health care is exenplified by
United States Senate Bill 2558, the Healthy Lifestyles and Prevention
(HeLP) Anerica Act of 2004 and New York State Senate Bill 5774-A of
1999- 2000, The Well ness and Preventative Health Care Program

The | egi slature hereby finds that individual studies and evaluations
of wel |l ness prograns have concl uded that such endeavors have dual, rein-
forcing, and parallel benefits. In the first instance, enployees have
beconme nore fit, reduced obesity, |essened stress levels, quit snoking,
and achieved other propitious outcomes. Secondarily, wellness prograns
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have increased overall productivity, economc viability, and reduced
heal th care costs.

The legislature hereby finds that encouragenent of a healthy |ife-
style, while accruing concrete benefits to enployees and enployers
alike, 1in the final analysis -- enpowers individuals, strengthens fam -
lies, and pronptes a greater quality of life.

The legislature intends to ensconce the ethic of a healthy workforce
into the fabric of our personal and professional lives, while realizing
the tertiary benefits of savings on insurance premuns as the result of
reducing the nunber and instance of health insurance and workers'
conpensation clainms filed by enpl oyees.

S 2. Agreenent for tax credits; application, criteria and require-
ments. 1. Application criteria. (a) The departnment of health shal
pronmul gate an application formfor taxpayers to apply for a credit
established in subdivision 22-a of section 210 and subsection (vv) of
section 606 of the tax |aw The application form shall include al
rel evant information deened necessary by the comm ssioner of health.

(b) Application. An application submtted in witing to the commi s-
sioner of health shall include a detailed description of the wellness
plan to be inplenented. Such description shall include, but not be
l[imted to, the purpose of the plan, target goals, type or nature of
pl an, estinmated cost of plan, expected results and benefits and enunci -
ation of a programcoordinator as a |liaison to the departnent of health.

2. Agreenent. After receipt of an application pursuant to subdi vision
one of this section, the conm ssioner of health shall enter into an
agreenent with an applicant for a credit established in subdivision 22-a
of section 210 and subsection (vv) of section 606 of the tax law. The
agreenent shall include, but not be linmted to:

(a) A requirenment that such plan be maintained for the duration of the
tax credit.

(b) Arequirenent that the taxpayer shall annually report to the
conm ssi oner of health concerning the nunber of enployees participating,
costs, benefits, results and any other information the comm ssioner of
heal th deems necessary to carry out the purposes of this act.

(c) A non-conpliance with agreenent clause. |If the comm ssioner of
health determ nes that a taxpayer who has received credit is not conply-
ing wwth the tax credit agreenent, such conm ssioner shall, after giving

the taxpayer an opportunity to remedy non-conpliance, term nate the tax
credit.

(d) Requirenents that specify that the credit can only be applied to
qual i fied enpl oyees. The credit shall not apply to independent contrac-
tors of the taxpayer

3. Requirenments. Tax credits shall be awarded by the comm ssioner of
health on a conpetitive basis in witing within 45 days. Requi renent s
for consideration shall include, but not be limted to:

(a) Arequirenent that priority shall be given to small businesses.

(b) Arequirenment that priority shall be given to new prograns.

(c) Tax credits shall be awarded on a conpetitive basis. The comi s-
sioner of health shall award tax credits on the basis of the strength of
the applicants' proposals, as well as the goal of ensuring that well ness
and preventive health care prograns are distributed across the state.

4. Definitions. For the purposes of this section:

(a) "Independent contractor" shall nean an enpl oyee who does not work
directly under the auspices and purvi ew of the business applying for the
credit established in this act.
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(b) "New progrant shall nmean a programin a business that did not have
an existing wellness programprior to the effective date of this act.

(c) "Qualified enployee" shall nean an individual, excluding general
executive officers, in the case of a corporation, enployed for at | east
35 hours per week and for at |east one-half of the taxable year. Such
enpl oyee shall reside in New York state or work in New York state but
reside outside the state and shall not be an independent contractor.

(d) "Small Dbusinesses"” shall nean any corporation, |limted liability
conmpany or partnership having 100 or |ess enpl oyees.

(e) "Taxpayer"™ means any corporation or any partnership doing business
for profit within the state of New York subject to tax wunder the tax
| aw.

S 3. Section 210 of the tax law is anended by addi ng a new subdi vi si on
22-a to read as foll ows:

22-A.  OCCUPATI ONAL WELLNESS CREDI T. (A) GENERAL. A TAXPAYER SHALL BE
ALLONED A CREDIT, TO BE COWUTED AS PROVIDED IN TH S SUBDI VI SI ON,
AGAI NST THE TAX | MPOSED BY THI S ARTI CLE, FOR PROVI DING AN OCCUPATI ONAL
VELLNESS PROGRAM TO | TS EMPLOYEES.

(B) OCCUPATI ONAL WELLNESS PROGRAM AN OCCUPATI ONAL WVELLNESS PROGRAM
| S A COORDI NATED AND SYSTEMATI C ORGANI ZATI ONAL ENDEAVOR WHICH HELPS TO
PROMOTE GOOD HEALTH, HELPS TO PREVENT OR M Tl GATE ACUTE OR CHRONI C SI CK-
NESS OR DI SEASE AND M NI M ZES ADVERSE HEALTH CONSEQUENCES DUE TO LI FE-
STYLE. AN OCCUPATI ONAL WELLNESS PROGRAM SHALL | NCLUDE RELEVANT COWO
NENTS, AS DETERM NED BY THE DEPARTMENT OF HEALTH, | NCLUDI NG BUT NOT
LIMTED TO

(1) PROVI DI NG | NFORVATI ON AND GUI DANCE ON SUBJECTS | NCLUDI NG BUT NOT
LIMTED TO  PERSONAL AND FAM LY HEALTH, HEALTH EDUCATI ON, NUTRI Tl ON,
PHYSI CAL ACTI VI TY, PREVENTIVE HEALTH CARE, STRESS MANAGEMENT, SMXKI NG
CESSATI ON, ANGER MANAGEMENT, CONFLI CT MANAGEMENT, ANXI ETY, DEPRESSI ON,
SLEEP DI SORDERS, MOOD DI SORDERS, LI FESTYLE PATTERNS, HEALTHY FOOD CHO C-
ES, OBESI TY, SUBSTANCE ABUSE AND WEI GHT LGCSS;

(1) ASSESSI NG EMPLOYEE HEALTH LEVELS, | NCLUDI NG BUT NOT LIMTED TO
Bl OVETRI CS TESTI NG HEALTH SCREENI NG TESTS, QUESTI ONNAI RES AND CLI NI CAL
TESTI NG,

(1'1'l) ENCOURAG NG OR PROVIDING |INSTRUCTION IN AND OPPORTUNITY FOR
FI TNESS ENHANCEMENT ACTIVITIES, | NCLUDI NG BUT NOT LIMTED TO AEROBIC
EXERCI SE, WEI GHT BEARI NG EXERCI SE, YOGA, PILATES, MJUSCLE STRETCHI NG OR
MARTI AL ARTS;

(1'V)  ENCOURAG NG OR PROVI DI NG | NCENTI VES FOR EMPLOYEES WHO REGULARLY
ENGAGE | N PHYSI CAL ACTI VITY AND PREVENTI VE HEALTH CARE, | NCLUDI NG  BUT
NOT LIMTED TO HEALTH SCREENI NGS OR MEMBERSHI PS W TH A FI TNESS CENTER,;
OR

PROVI DI NG AN EMPLOYEE ASSI STANCE PROGRAM ( EAP) . FOR THE PURPOSE
OF TH S SUBPARAGRAPH, "EMPLOYEE ASSI STANCE PROGRAM' SHALL MEAN A PROGRAM
VH CH | NCLUDES EARLY | NTERVENTI ON STRATEGY AND COUNSELI NG FOR BOTH WORK
AND PERSONAL PROBLEMS. AN EMPLOYEE ASSI STANCE PROGRAM SHALL OFFER
PROGRAMS | NCLUDI NG, BUT NOT LIM TED TO, COUNSELI NG TO EMPLOYEES WHO NEED
HELP WTH |SSUES RELATED TO DRUGS, ALCOHCOL, FINANCES, STRESS, FAM LY
PROBLEMS AND OTHER PERSONAL PROBLEMS.

(O AMOUNT OF CREDIT. A CREDI T SHALL BE ALLOAED FOR THE AMOUNT OF
EXPENDI TURES FOR OCCUPATI ONAL WELLNESS | NCURRED BY AN EMPLOYER  THE
AMOUNT OF CREDI T SHALL NOT EXCEED ONE HUNDRED DOLLARS PER EMPLOYEE FOR
VHOM SUCH PROGRAMS HAVE BEEN PROVI DED DURI NG THE TAXABLE YEAR I N WH CH
SUCH EXPENDI TURES WERE MADE AND SHALL NOT EXCEED ONE HUNDRED THOUSAND
DOLLARS PER EMPLOYER PER TAXABLE YEAR. TAXPAYERS SHALL BE REQUI RED TO
REAPPLY FOR THE CREDI T ESTABLI SHED BY THI'S SUBDIVISION ON AN ANNUAL
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BASIS. THE DEPARTMENT OF HEALTH SHALL ESTABLI SH THE CRI TERI A FOR WHI CH
TAXPAYERS SHALL RECEIVE SUCH CREDIT. THE DEPARTMENT OF HEALTH MAY
CONTRACT W TH | NDEPENDENT ORGANI ZATI ONS TO DEVELOP CRI TERIA FOR WHI CH
TAXPAYERS SHALL RECEI VE SUCH CREDI T. THE AMOUNT OF CREDI T | SSUED TO ALL
TAXPAYERS COMBINED UNDER THI'S SUBDI VISION SHALL NOT EXCEED TWENTY
M LLION DOLLARS ANNUALLY. FUNDS NOT DI SPERSED IN A G VEN YEAR SHALL
CARRY OVER TO THE NEXT YEAR

(D) CARRYOVER. THE CREDI T ALLOAED UNDER THIS SUBDIVISION FOR ANY
TAXABLE YEAR SHALL NOT REDUCE THE TAX DUE FOR SUCH YEAR TO LESS THAN THE
H GHER OF THE AMOUNTS PRESCRI BED | N PARAGRAPHS (C) AND (D) OF SuUBDI VI -
SION ONE OF THI S SECTI ON. PROVI DED, HONEVER, |F THE AMOUNT OF CREDT
ALLOMBLE UNDER THI' S SUBDI VI SI ON FOR ANY TAXABLE YEAR REDUCES THE TAX TO
SUCH AMOUNT, ANY AMOUNT OF CREDI T NOT DEDUCTI BLE I N SUCH TAXABLE YEAR
MAY NOT BE CARRI ED OVER TO THE FOLLOW NG YEAR OR YEARS, AND MAY NOT BE
DEDUCTED FROM THE TAXPAYER S TAX FOR SUCH YEAR OR YEARS.

S 4. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is anmended by adding a new clause (xxxv) to read as
fol | ows:

( XXXV) OCCUPATI ONAL VEELLNESS AMOUNT OF CREDI T UNDER

CREDI T UNDER SUBDI VI SI ON TVEENTY- TWO- A

SUBSECTI ON (W) OF SECTI ON TWO HUNDRED
TEN

S 5. Section 606 of the tax law is anmended by addi ng a new subsection
(vv) to read as follows:

(W) OCCUPATI ONAL VWELLNESS CREDIT. (1) GENERAL. A TAXPAYER SHALL BE
ALLOANED A CREDI T, TO BE COWPUTED AS PROVIDED IN THI S SUBSECTI ON, AGAI NST
THE TAX | MPCSED BY THI' S ARTI CLE, FOR PROVI DI NG AN OCCUPATI ONAL WELLNESS
PROGRAM TO | TS EMPLOYEES.

(2) OCCUPATI ONAL VELLNESS PROGRAM AN OCCUPATI ONAL VELLNESS PROGRAM | S
A COORDI NATED AND SYSTEMATI C ORGANI ZATI ONAL ENDEAVOR WHI CH HELPS TO
PROMOTE GOOD HEALTH, HELPS TO PREVENT OR M Tl GATE ACUTE OR CHRONI C SI CK-
NESS OR DI SEASE, AND M NI M ZES ADVERSE HEALTH CONSEQUENCES DUE TO LI FE-
STYLE. AN OCCUPATI ONAL WELLNESS PROGRAM SHALL | NCLUDE RELEVANT COWO
NENTS, AS DETERM NED BY THE DEPARTMENT OF HEALTH, | NCLUDI NG BUT NOT
LIMTED TO

(A) PROVI DI NG | NFORVATI ON AND GUI DANCE ON SUBJECTS | NCLUDI NG BUT NOT
LIMTED TO  RELATING TO PERSONAL AND FAM LY HEALTH, HEALTH EDUCATI ON,
NUTRI TI ON, PHYSI CAL ACTIVITY, PREVENTIVE HEALTH CARE, STRESS MANAGEMENT,
SMOKI NG CESSATI ON, ANGER MANAGEMENT, CONFLICT MANAGEMENT, ANXI ETY,
DEPRESSI ON, SLEEP DI SORDERS, MOCOD DI SORDERS, LI FESTYLE PATTERNS, HEALTHY
FOOD CHO CES, OBESI TY, SUBSTANCE ABUSE AND WEI GHT LGCSS;

(B) ASSESSI NG AND TARGETI NG PROGRAMS ADDRESSI NG EMPLOYEE HEALTH RI SKS
AND NEEDS, | NCLUDING BUT NOT LIMTED TO BIOVWETRICS TESTING  HEALTH
SCREENI NG TESTS, QUESTI ONNAI RES AND CLI NI CAL TESTI NG,

(©) ENCOURAG NG OR PROVIDING INSTRUCTION IN AND OPPORTUNITY FOR
FI TNESS ENHANCEMENT ACTI VI TIES, INCLUDING BUT NOT LIMTED TGO, AEROBIC
EXERCI SE, WEI GHT BEARI NG EXERCI SE, YOGA, PILATES, MJSCLE STRETCH NG OR
MARTI AL ARTS;

(D) ENCOURAG NG OR PROVI DI NG | NCENTI VES FOR EMPLOYEES WHO REGULARLY
ENGAGE |IN PHYSI CAL ACTIVITY AND PREVENTI VE HEALTH CARE, | NCLUDI NG BUT
NOT LI M TED TO, HEALTH SCREENI NGS OR MEMBERSHI P W TH A FI TNESS CENTER;
OR

(E) PROVI DES AN EMPLOYEE ASSI STANCE PROGRAM (EAP). FOR THE PURPCSE OF
TH'S SUBPARAGRAPH, "EMPLOYEE ASSI STANCE PROGRAM' SHALL MEAN A PROGRAM
VH CH | NCLUDES EARLY | NTERVENTI ON STRATEGY AND COUNSELI NG FOR BOTH WORK
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AND PERSONAL PROBLEMS. AN EMPLOYEE ASSI STANCE PROGRAM SHALL OFFER
PROGRAMS | NCLUDI NG, BUT NOT LIM TED TO, COUNSELI NG TO EMPLOYEES WHO NEED
HELP W TH | SSUES RELATED TO DRUGS, ALCOHOL, FINANCES, STRESS, FAMLY
PROBLEMS AND OTHER PERSONAL PROBLEMS.

(3) AMOUNT OF CREDIT. A CRED T SHALL BE ALLONED FOR THE AMOUNT OF
EXPENDI TURES FOR OCCUPATI ONAL VWELLNESS | NCURRED BY AN EMPLOYER  THE
AMOUNT OF CREDI T SHALL NOT EXCEED ONE HUNDRED DOLLARS PER EMPLOYEE FOR
VHOM SUCH PROGRAMS HAVE BEEN PROVI DED DURI NG THE TAXABLE YEAR |IN WH CH
SUCH EXPENDI TURES WERE MADE AND SHALL NOT EXCEED ONE HUNDRED THOUSAND
DOLLARS PER EMPLOYER PER TAXABLE YEAR  TAXPAYERS SHALL BE REQUI RED TO
REAPPLY FOR THE CREDIT ESTABLISHED BY TH' S SUBSECTI ON ON AN ANNUAL
BASI S. THE DEPARTMENT OF HEALTH SHALL ESTABLISH THE CRITERIA FOR WH CH
TAXPAYERS SHALL RECEIVE SUCH CREDIT. THE DEPARTMENT OF HEALTH MAY
CONTRACT W TH | NDEPENDENT ORGANI ZATI ONS TO DEVELOP CRITERIA FOR WH CH
TAXPAYERS SHALL RECElI VE SUCH CREDI T. THE AMOUNT OF CREDI T | SSUED TO ALL
TAXPAYERS COMBI NED UNDER THI S SUBSECTI ON SHALL NOT EXCEED TWENTY M LLI ON
DOLLARS ANNUALLY. FUNDS NOT DI SPERSED IN A G VEN FI SCAL YEAR SHALL CARRY
OVER TO THE NEXT FI SCAL YEAR.

(4) CARRYOVER. |F THE AMOUNT OF CREDI T ALLOMBLE UNDER THI S SUBSECTI ON
FOR ANY TAXABLE YEAR SHALL EXCEED THE TAXPAYER S TAX FOR SUCH TAX YEAR,
THE EXCESS MAY NOT BE CARRI ED OVER TO THE FOLLOW NG YEAR OR YEARS, AND
MAY NOT BE DEDUCTED FROM THE TAXPAYER S TAX FOR SUCH YEAR OR YEARS.

S 6. Additional funding. |In addition to state funds appropriated for
progranms under this act, the conm ssioner of health nmy accept grants
from public or private sources for the program established by this act.
The conmm ssioner of health may contract with independent organizations
to develop criteria regardi ng occupati onal well ness prograns.

S 7. Reporting requirenment. The conm ssioner of health shall submt an
annual report to the governor, the tenporary president of the senate,
and the speaker of the assenbly. Such report shall include an eval uation
of how t he occupational wellness progranms and credits established by
this act are functioning and whether this act has been successful in
getting nore businesses to create occupati onal well ness prograns.

S 8. This act shall take effect immediately and shall apply to taxable
years beginning on and after the first of January next succeeding the
date on which it shall have becone a | aw, provided that the provisions
of this act shall expire and be deened repealed 5 years after such
effective date.



