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I N SENATE
January 17, 2013

Introduced by Sens. CRIFFO ZELDIN -- read twi ce and ordered printed,
and when printed to be conmtted to the Conmittee on Consuner
Protection

AN ACT to amend the general business |law and the banking law, in
relation to defining terns related to budget planning and regulating
the activities of budget planners

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 455 of the general business I|aw, as anended by
chapter 629 of the laws of 2002, subdivisions 1 and 4 as anended by
chapter 456 of the laws of 2006, is amended to read as foll ows:

S 455. Definitions. 1. Budget planning, as used in this article, neans
the making of a contract between a person or entity engaged in the busi-
ness of budget planning with a particul ar debtor whereby:

(i) the debtor agrees to pay a sumor suns of noney in any nanner or
formand the person or entity engaged in the business of budget planning
di stributes, or supervises, coordinates or controls the distribution of,
or has a contractual relationship with another person or entity that
di stributes, or supervises, coordinates or controls such distribution
of, the sanme anong certain specified creditors in accordance with a
PERI ODI C PAYMENT pl an agreed upon BY THE DEBTOR S CREDI TORS AT OR NEAR
THE TI ME THE CONTRACT | S ENTERED; and

(ii) the debtor agrees to pay to such person or entity, or such other
person or entity that distributes, or supervises, coordinates or
controls such distribution of, a sumor suns of noney, any val uable
consi deration for such services or for any other services rendered in
connection therewth. For the purposes of this article, a person or
entity shall be considered as engaged in the business of budget planning
in New York, and subject to this article and the |icensing and other
requirenents of article twelve-C of the banking law, if such person or
entity solicits budget planning business wthin this state and, in
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connection wth such solicitation, enters into a contract for budget
planning with an individual then resident in this state.

2. Person, as used in this article, shall not include a person adnmit-
ted to practice lawin this state.

3. Entity, as used in this article, shall not include a firm partner-
ship, professional corporation, or other organization, all of the
menbers or principals of which are admtted to practice lawin this
state.

4. [Person or entity as used in this article shall not include a type
B not-for-profit corporation as defined in section two hundred one of
the not-for-profit corporation law of this state, or an entity incorpo-
rated in another state and having a simlar not-for-profit status,
licensed by the superintendent, to engage in the business of budget
pl anning as defined in this section.

5.] Any attorney licensed to practice lawin this state who is engaged
i n budget pl anni ng shall

(a) negotiate directly with creditors on behalf of the client;

(b) ensure that all noneys received fromthe client are deposited in
the attorney's account naintained for client funds;

(c) pay creditors fromsuch account; and

(d) offer budget planning services through the sane legal entity that
the attorney uses to practice |aw

S 2. Section 457 of the general business |aw, as anended by chapter
629 of the |aws of 2002, is anended to read as foll ows:

S 457. [Penalty] PENALTIES FOR VI CLATION OF THI S ARTI CLE; CRI M NAL AND
ClVIL. (A) Woever either individually or as officer, director or
enpl oyee of any person, firm association or corporation, violates any
of the provisions of the preceding section shall be guilty of a CLASS A
m sdeneanor [for each such violation] PUNI SHABLE AS PROVI DED | N ARTI CLES
SEVENTY AND El GHTY OF THE PENAL LAW

(B) VWHENEVER THERE SHALL BE A VI OLATION OF THIS ARTICLE, APPLI CATI ON
MAY BE MADE BY THE ATTORNEY GENERAL IN THE NAME OF THE PEOPLE OF THE
STATE OF NEW YORK TO A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON BY A SPECI AL
PROCEEDI NG TO | SSUE AN | NJUNCTI ON, AND UPON NOTI CE TO THE DEFENDANT OF
NOT LESS THAN FI VE DAYS, TO ENJO N AND RESTRAI N THE CONTI NUANCE OF SUCH
VIOLATIONS; AND |F IT SHALL APPEAR TO THE SATI SFACTI ON OF THE COURT OR
JUSTI CE THAT THE DEFENDANT HAS, IN FACT, WVIOLATED TH'S ARTICLE, AN
INJUNCTION MAY BE |ISSUED BY SUCH COURT OR JUSTICE, ENJO NI NG AND
RESTRAI NI NG ANY FURTHER VI OLATI ON, W THOUT REQUI RING PROOF THAT ANY
PERSON HAS, | N FACT, BEEN I NJURED OR DAMAGED THEREBY. | N CONNECTI ON W TH
ANY SUCH PROPCSED APPLI CATION, THE ATTORNEY GENERAL | S AUTHORI ZED TO
TAKE PROOF AND MAKE A DETERM NATI ON OF THE RELEVANT FACTS AND TO | SSUE
SUBPOENAS | N ACCORDANCE W TH THE Cl VI L PRACTI CE LAW AND RULES. WHENEVER
THE COURT SHALL DETERM NE THAT A VIOLATION OF SECTION FOUR HUNDRED
FIFTY-SIX OF TH'S ARTICLE HAS OCCURRED, THE COURT MAY | MPCSE A ClVIL
PENALTY OF NOT MORE THAN FI VE HUNDRED DOLLARS PER CONTRACT MADE |IN
VI OLATI ON OF SUCH SECTI ON, NOT TO EXCEED ONE HUNDRED THOUSAND DOLLARS.

S 3. Section 579 of the banking | aw, as anended by chapter 629 of the
| aws of 2002, is anended to read as foll ows:

S 579. Doi ng business without |icense prohibited. [Only a type B not-
for-profit corporation as defined in section two hundred one of the
not-for-profit corporation |law of this state, or an entity incorporated
in another state and having a simlar not-for-profit status,] NO PERSON
OR ENTITY shall engage in the business of budget planning as defined in
subdi vi sion one of section four hundred fifty-five of the general busi-
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ness law [of this state] except as authorized by this article and wth-
out first obtaining a license fromthe superintendent.

S 4. Subdivision 2 of section 584-a of the banking | aw, as added by
chapter 629 of the laws of 2002, is amended to read as foll ows:

2. the total fees agreed to for such services, including any adjust-
nments for estimted available rebates fromcreditors, provided that
nothing in this subdivision shall require a licensee to share rebates
with its clients AND PROVI DED THAT ANY FEES OR CHARGES | MPOSED MUST BE
FAI R, REASONABLE AND EASI LY UNDERSTOOD

S 5. Section 584-b of the banking law is anended by adding two new
subdi visions 4-a and 14 to read as foll ows:

4- A NO LI CENSEE SHALL | MPOSE ANY FEE OR CHARGE WHATSOEVER THAT | S
NOT FAI R, REASONABLE AND ABLE TO BE EASI LY UNDERSTOOD

14. NO LI CENSEE SHALL CHARGE THE DEBTOR FOR OR PROVI DE CREDI T OR OTHER
| NSURANCE, COUPONS FOR GOODS OR SERVI CES, MEMBERSHI P IN A CLUB, ACCESS
TO COWPUTERS OR THE | NTERNET, OR ANY OTHER MATTER NOT DI RECTLY RELATED
TO BUDGET PLANNI NG SERVI CES UNLESS PRE- APPROVED BY THE SUPERI NTENDENT.

S 6. Section 585 of the banking |law, as anmended by chapter 629 of the
| aws of 2002, is anended to read as foll ows:

S 585. Superintendent authorized to examne. For the purpose of
di scovering violations of this article or securing information Ilawfully
required by him or her hereunder, the superintendent may at any tine,
and as often as he or she may determne, either personally or by a
person duly designated by himor her, investigate the busi ness and exam
I ne the books, accounts, records, and files used therein of every licen-
see hereunder. For that purpose the superintendent and his or her duly
desi gnated representative shall have free access to the offices and
pl ace of business, books, accounts, papers, records, files, safes and
vaults of all such |icensees. The superintendent and any person duly
designated by himor her shall have authority to require the attendance
of and to exam ne under oath all persons whose testinony he or she nay
require relative to such business. The expenses incurred in maki ng any
exam nation pursuant to this section shall be assessed agai nst and paid
by the |icensee so exam ned, except that traveling and subsistence
expenses so incurred shall be charged against and paid by 1licensees in
such proportions as the superintendent shall deemjust and reasonabl e,
and such proportionate charges shall be added to the assessnment of the
ot her expenses incurred upon each exam nation. Upon witten notice by
t he superintendent of the total anobunt of such assessnent, the |icensee
shall becone liable for and shall pay such assessnment to the superinten-
dent. If, upon review, the superintendent shall determ ne that the fees
or service charges set by the licensee are UNFAIR unreasonable OR
UNCLEAR, he or she shall direct the licensee to nake adjustnents in said
fees and service charges in accordance with his or her findings, which
shall set forth a detailed factual basis and reasoning supporting such
fi ndi ng.

S 7. This act shall take effect on the one hundred eightieth day after
it shall have become a law and shall apply to all debt settl enent
services agreenents entered into or offered on or after such date;
provi ded, however, that effective imediately, the superintendent of
financi al services shall add, anend, and/or repeal any rule or regu-
| ation he or she deens necessary or desirable for inplenentation of this
act .



