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STATE OF NEW YORK

1385
2013- 2014 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 9, 2013

Introduced by Sen. MONTGOMERY -- read twi ce and ordered printed, and
when printed to be commtted to the Commttee on Consuner Protection

AN ACT to anend the general business law, in relation to unordered goods
and to repeal paragraph a of subdivision 2 of section 396 of such |aw
relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph a of subdivision 2 of section 396 of the general
business law is REPEALED and a new paragraph a is added to read as
fol | ows:

A. (1) NO PERSON, FIRM PARTNERSHI P, ASSOCI ATION OR CORPORATION, OR
AGENT OR EMPLOYEE THEREOF, SHALL, | N ANY MANNER, OR BY ANY MEANS, OFFER
FOR SALE, LEASE, OR CHARGE ANY FEE FOR ANY TANG BLE OR | NTANG BLE GOODS,
OR SERVI CES WH CH HAVE NOT BEEN ACTUALLY ORDERED OR REQUESTED BY THE
RECI PI ENT, EITHER ORALLY OR IN WRI TING THE RECEI PT OF ANY SUCH UNOR-
DERED GOODS, OR FURNI SHI NG OF SUCH SERVI CES SHALL FOR ALL PURPOCSES BE
DEEMED AN UNCONDI TI ONAL G FT TO THE RECI PI ENT WHO MAY USE OR DI SPOSE OF
THE SAME | N ANY MANNER HE OR SHE SEES FI T W THOUT ANY OBLI GATION ON HI'S
OR HER PART TO THE SENDER.

(2) NO PERSON, FIRM PARTNERSHI P, ASSCCI ATI ON OR CORPORATI ON, OR AGENT
OR EMPLOYEE THEREOF, SHALL BILL OR OTHERW SE REQUEST PAYMENT FOR GOODS
OR SERVI CES NOT ACTUALLY ORDERED OR REQUESTED BY THE RECI PI ENT.

(3) NO PERSON, FIRM PARTNERSHI P, ASSCCI ATI ON OR CORPORATI ON, OR AGENT
OR EMPLOYEE THEREOF, SHALL PROPOSE A CONTRACT OR CONTRACT TERM WH CH
PROVI DES FOR A FEE OR CHARGE FOR GOODS OR SERVI CES NOT ACTUALLY ORDERED
OR REQUESTED BY THE RECI PI ENT AND WHI CH PURPORTEDLY MAKES THE RECI Pl ENT
LEGALLY BOUND TO MAKE PAYMENT FOR SUCH GOODS OR SERVI CES UPON THE RECI P-
ENT'S FAILURE TO RESPOND WTHI N A SPECI FI ED PERIOD OF TI ME.  ANY SUCH
PROPCSAL SHALL BE DEEMED TO BE VO D AS AGAI NST PUBLIC POLICY AND WHOLLY
UNENFORCEABLE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(4) ANY TANG BLE GOODS SENT WHI CH HAVE NOT BEEN ACTUALLY ORDERED OR
REQUESTED BY THE RECI Pl ENT SHALL BE PROM NENTLY MARKED UPON THE CONTAI N-
ER THEREOF I N BOLD LETTERS AS FOLLONS: "THIS IS A 4 FT. PAYMENT  NOT
REQU RED FOR THIS | TEM "

(5) AT LEAST TH RTY DAYS PRI OR TO THE SENDI NG OF ANY | NTANG BLE GOODS
OR FURNI SHI NG OF ANY SERVI CES OFFERED FOR SALE OR LEASE WHI CH HAVE NOT
BEEN ACTUALLY ORDERED OR REQUESTED BY THE RECI Pl ENT, THE SENDER SHALL
MAI L OR DELIVER A WRI TTEN NOTI CE SEPARATE FROM ANY OTHER DOCUMENT NAI LED
OR DELI VERED TO THE RECI PI ENT, CONTAI NI NG A SHORT, CLEAR AND COHERENT
STATEMENT, IN A SI ZE EQUAL TO AT LEAST TEN- PO NT BOLD TYPE, THE NAME AND
A SHORT DESCRI PTION OF THE GOOD OR SERVI CE TO BE SENT OR FURNI SHED, THE
APPROXI MATE DATE SUCH GOOD OR SERVICE |S TO BE SENT OR FURNI SHED, THAT
THE GOOD OR SERVICE IS A G FT, AND THAT PAYMENT | S NOT REQUI RED FOR THI S
GO0D OR SERVI CE.

(6) TH S PARAGRAPH SHALL NOT APPLY TO A MEMBERSHI P OR CLUB ARRANGEMENT
VH CH |S REGULATED BY THE FEDERAL TRADE COWM SSI ON PURSUANT TO 16 CFR
425 AS SUCH SECTI ON MAY FROM TI ME TO TI ME BE AVENDED, OR OTHER CONTRAC-
TUAL PLANS OR ARRANGEMENTS SUCH AS CONTINU TY PLANS, SUBSCRI PTI ON
ARRANGEMENTS, STANDI NG ORDER ARRANGEMENTS, SUPPLEMENTS AND  SERIES
ARRANGEMENTS UNDER WHI CH THE SELLER PERI ODI CALLY SHI PS MERCHANDI SE TO A
CONSUMER WHO HAS CONSENTED | N ADVANCE TO RECEI VE SUCH MERCHANDI SE ON A
PERI ODI C BASI S.

(7) TH'S PARAGRAPH SHALL NOT APPLY TO OFFERS FOR SALE OR LEASE OF
UNORDERED OR UNREQUESTED SERVICES IN CONNECTION WTH THE RENEWAL OR
EXTENSION OF AN EXI STING CONTRACT, PROVI DED SUCH OFFER WAS OTHERW SE
PERM TTED BY LAW OR THE TERMS OF SUCH CONTRACT AND FURTHER PROVI DED THAT
NO UNORDERED OR UNREQUESTED SERVICE IS OFFERED IN CONNECTION W TH THE
RENEWAL OR EXTENSI ON FOR A FEE OR CHARGE | N ADDI TI ON TO ANY SERVI CE OR
SERVI CES WHI CH WERE THE SUBJECT OF SUCH CONTRACT.

(8) ANY RECI PI ENT WHO HAS BEEN | NJURED BY REASON OF ANY VI COLATION OF
TH S PARAGRAPH MAY BRI NG AN ACTION IN H'S OR HER OAN NAME TO ENJO N SUCH
UNLAWFUL ACT OR PRACTI CE, AN ACTION TO RECOVER HI' S OR HER ACTUAL DAMAGES
OR FIFTY DOLLARS, WH CHEVER |S GREATER, OR BOTH SUCH ACTI ONS. | N ANY
ACTI ON UNDER THI S SUBPARAGRAPH, THE COURT MAY AWARD REASONABLE ATTOR-
NEY' S FEES TO A PREVAI LI NG PLAI NTI FF. ANY RECI Pl ENT WHO HAS RECEI VED ANY
BILL STATEMENT OR REQUEST FOR PAYMENT W TH RESPECT TO ANY GOODS OR
SERVI CES DEEMED TO BE AN UNCONDI TI ONAL G FT UNDER THI S PARAGRAPH SHALL
BE DEEMED TO BE | NJURED UNDER THI S SUBPARAGRAPH.

(9) NOTHING IN TH'S PARAGRAPH SHALL IN ANY WVAY LIMT THE RI GHTS OR
REMEDI ES WHI CH ARE OTHERW SE AVAI LABLE TO A RECI PI ENT UNDER ANY OTHER
PROVI SION OF LAW | NCLUDING BUT NOT LIMTED TO, THE UNI FORM COMMVERCI AL
CODE AND ARTI CLE TWENTY- TWD- A OF THI S CHAPTER

(10) WAIVER OF RI GHTS BY ANY RECI Pl ENT UNDER THI S PARAGRAPH SHALL BE
DEEMED CONTRARY TO PUBLI C POLI CY AND SHALL BE UNENFORCEABLE AND VO D.

(11) FOR THE PURPOSES OF THI S PARAGRAPH (1) THE TERM " TANG BLE GOOD"
SHALL MEAN ANY GOOD SENT TO THE RECI PI ENT BY MEANS OF A CONTAI NER; AND

(1'l) THE TERM "I NTANG BLE GOOD' SHALL MEAN ANY GOOD VWHICH IS NOTI A
TANG BLE GOOD.

S 2. This act shall take effect immediately.



