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STATE OF NEW YORK

950
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 9, 2013

Introduced by M of A KELLNER, BENEDETTO, AUBRY, ROBI NSON, ROSENTHAL
GOTTFRI ED, MAI SEL, WEPRIN -- Milti-Sponsored by -- M of A G BSON,
Gl CK, MARKEY, SCARBOROUGH -- read once and referred to the Commttee
on Consuner Affairs and Protection

AN ACT to anend the general business law, in relation to authorizing the
enact nent of | ocal |aws regardi ng playground equi pment and requiring
the use of a tenperature test on playground equi pnment installed by
muni ci palities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "playground
equi pnent safety act".

S 2. Section 399-dd of the general business |aw, as added by chapter
519 of the laws of 2006, subdivision 2 as anended by section 38 of part
A of chapter 62 of the |laws of 2011, is relettered section 399-ff and
amended to read as foll ows:

S 399-ff. Construction or installation of playground or playground
equipnent. 1. Definitions relative to playground safety. For the
pur poses of this section[, the term:

(A) "playground” nmeans an inproved area designed, equipped, and set
aside for play of six or nore children which is not intended for use as
an athletic playing field or athletic court, and shall include any play
equi pnent, surfacing, fencing, signs, internal pathways, internal |and
fornms, vegetation, and related structures[.]; AND

(B) "MUNICl PALI TY" MEANS A CITY, VILLAGE, COUNTY OR TOWN; AND

(C©) "TEMPERATURE TESTI NG' MEANS THE MEASUREMENT OF THE TEMPERATURE OF
PLAYGROUND EQUI PMENT, MATERI AL OR SURFACE, | NCLUDI NG SAFETY SURFACI NG
THAT MAY COME | NTO CONTACT WTH THE SKIN OF A USER I N THE NORVAL COURSE
OF USE OF A PLAYGROUND PURSUANT TO A METHOD DEVELOPED BY THE CONSUMER
PROTECTI ON BOARD, | N CONSULTATI ON W TH THE DEPARTMENT OF HEALTH

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. The departnment of state, in consultation with the office of parks,
recreation and historic preservation, shall pronul gate rules and regu-
| ations for the design, installation, inspection and nmaintenance of
pl aygrounds and playground equi pnment. Those regul ations shall substan-
tially conply wth the guidelines and criteria which are contained in
t he handbook for public playground safety produced by the United States
consuner products safety comm ssion or any successor. The rules and
regul ati ons shall include special provisions for playgrounds appropriate
for children within the range of ages in day care settings.

3. (a) No person, firm corporation, or other legal entity which
constructs, assenbles or installs a playground or playground equi prment
shall construct, assenble, or install in this state such playground or
pl ayground equi pment unless such playground or playground equi pnent
shall conformto the requirenents of those rules and regul ati ons promul -
gated pursuant to this section.

(b) Pl aygrounds or playground equi pnent constructed upon one, two and
three-famly residential real property are exenpt fromthe requirenents
of this section.

4. THE CONSUMER PROTECTI ON BOARD, | N CONSULTATION WTH THE DEPARTMENT
OF HEALTH, SHALL:

(A) DEVELOP A METHOD FOR THE TEMPERATURE TESTI NG OF PLAYGROUND EQUI P-
MENT, MATERI ALS AND SURFACES, | NCLUDI NG SAFETY SURFACING AND SHALL
PROVULGATE RULES AND REGULATI ONS RELATI NG TO SUCH TESTI NG SUCH METHOD
SHALL | NCORPORATE RELEVANT VARI ABLES AND FACTORS, | NCLUDI NG, BUT NOT
LIMTED TO, THE AVERAGE Al R TEMPERATURE DURI NG THE MONTHS OF MAY, JUNE,
JULY, AUGUST AND SEPTEMBER, THE AVERAGE AMOUNT AND | NTENSI TY OF SUNLI GHT
THAT MAY AFFECT THE TEMPERATURE OF PLAYGROUND EQUI PMENT, MATERIALS AND
SURFACES, | NCLUDI NG SAFETY SURFACI NG AND VARI ATI ONS | N TEMPERATURE AND
SUNLI GHT EXPOSURE AT DI FFERENT TI MES OF THE DAY; AND

(B) ESTABLI SH A MAXI MUM POTENTI AL TEMPERATURE STANDARD FOR PLAYGROUND
EQUI PMENT, MATERIALS AND SURFACES, | NCLUDING SAFETY SURFACI NG THAT
SHALL REPRESENT THE TEMPERATURE AT WHI CH SUCH EQUI PMENT, MATERI ALS AND
SURFACES MAY POSE A RISK OF BURNI NG THE EXPOSED SKIN OF A USER I N THE
NORVAL COURSE OF USE OF A PLAYGROUND.

5. ANY MUNI Cl PALI TY THAT CONSTRUCTS, | NSTALLS OR MAI NTAI NS PLAYGROUNDS
OR PLAYGROUND EQUI PMENT, SHALL PROMULGATE RULES AND REGULATI ONS FOR THE
DESI GN, | NSTALLATI ON, | NSPECTI ON AND MAI NTENANCE OF PLAYGROUNDS MAI N-
TAI NED BY SUCH MUNI Cl PALI TY. PROVI DED, HONEVER, THAT THI' S SUBDI VI SI ON
SHALL NOT APPLY TO PLAYGROUND EQUI PMENT | NSTALLED ON OR BEFORE THE
EFFECTI VE DATE OF THE CHAPTER OF THE LAWS OF TWO THOUSAND THI RTEEN WHI CH
ADDED THI'S SUBDI VI SION IN MUNIClI PALI TIES OTHER THAN A CITY HAVING A
POPULATION OF ONE M LLION OR MORE. SUCH RULES AND REGULATI ONS SHALL
| NCLUDE PROVI SI ONS THAT:

(A) REQUI RE, AS PART OF THE DESI GN OF ANY NEW PLAYGROUND, AND PRI OR TO
THE | NSTALLATI ON OF ANY NEW PLAYGROUND EQUI PMENT, MATERI ALS OR SURFACES,
| NCLUDI NG SAFETY SURFACI NG THE PERFORMANCE OF AN ANALYSI S OF THE POTEN-
TI AL FOR SUCH PLAYGROUND EQUI PMENT, MATERI ALS OR SURFACES TO EXCEED THE
MAXI MUM  POTENTI AL  TEMPERATURE STANDARD PROMULGATED BY THE CONSUMER
PROTECTI ON BOARD;

(B) REQUI RE, AS PART OF SUCH MUNI Cl PALI TY' S PLAYGROUND | NSPECTI ON AND
MAI NTENANCE PROCEDURES, THE PERFORMANCE OF TEMPERATURE TESTI NG FOR
EQUI PMENT, MATERI ALS AND SURFACES | NSTALLED I N PLAYGROUNDS, | NCLUDI NG
SAFETY SURFACING IN CITIES HAVI NG A POPULATI ON OF ONE M LLI ON OR MORE
| NHABI TANTS, THE LOCAL DEPARTMENT OF PARKS AND RECREATI ON SHALL COMVENCE
TEMPERATURE TESTI NG PURSUANT TO THI S SECTI ON NO LATER THAN MAY FI RST,
TWO THOUSAND FOURTEEN PURSUANT TO THE METHOD OF TEMPERATURE TESTI NG
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ADOPTED BY THE CONSUMER PROTECTI ON BOARD. IN A MJUNICIPALITY HAVING A
POPULATI ON OF LESS THAN ONE M LLI ON | NHABI TANTS, SUCH MUNI Cl PALI TY SHALL
COMMENCE TEMPERATURE TESTI NG PURSUANT TO THI S SECTI ON NO LATER THAN MAY
FI RST, TWO THOUSAND FI FTEEN PURSUANT TO THE METHOD OF TEMPERATURE TEST-
| NG ADOPTED BY THE CONSUMER PROTECTI ON BOARD; AND

(© SPECI FY PROCEDURES FOR THE M TI GATION OF ANY SIGNI FI CANT HEALTH
HAZARDS | DENTI FI ED DURI NG ANY | NSPECTI ON, | NCLUDI NG BUT NOT LI M TED TQ
HAZARDS THAT POSE A RI SK OF BURNI NG EXPOSED SKI N BASED ON THE MAXI MUM
POTENTI AL TEMPERATURE STANDARD PROMULGATED BY THE CONSUMER PROTECTI ON
BOARD.

6. Whenever the attorney general shall believe from evidence satisfac-
tory to himthat any person, firm corporation or association or agent
or enpl oyee thereof has violated any provision of this section, he nay
bring an action in the suprene court of the state of New York for a
j udgnment enjoining the continuance of such violation and for a civil
penalty of not nore than one thousand dollars for each violation, except
that the court may inpose a civil penalty of not nore than ten thousand
dollars if the violation is knowwng and willful. If it shall appear to
the satisfaction of the court or justice that the defendant has viol at ed
any provision of this section, no proof shall be required that any
person has been injured thereby nor that the defendant knowingly or
intentionally violated such provision. In such action prelimnary relief
may be granted under article sixty-three of the civil practice |aw and
rules. Before any violation of this section is sought to be enjoined,
the attorney general shall be required to give the person agai nst whom
such proceeding is contenplated notice by certified mail and an opportu-
nity to showin witing wthin five business days after receipt of
notice why proceedi ngs should not be instituted against him unless the
attorney general shall find, in any case in which he seeks prelimnary
relief, that to give such notice and opportunity is not in the public
i nterest.

S 3. This act shall take effect on the thirtieth day after it shal
have becone a | aw



