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STATE OF NEW YORK

9386
I N ASSEMBLY
April 23, 2014

Introduced by M of A ROZIC, KAVANAGH -- read once and referred to the
Conmittee on Labor

AN ACT to anend the labor law, in relation to establishing a |iving wage
rate

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The |labor law is anended by adding a new article 19-D to
read as foll ows:
ARTI CLE 19-D
FAI R WAGES ACT
SECTI ON 696. DEFI NI TI ONS.
696- A. LI VI NG WAGE RATE.
696- B. PAYMENT OF LI VI NG WAGE.
696- C. | MPLEMENTATI ON.
696-D. COW SSI ONER' S PONERS OF | NVESTI GATI ON.
696-E. ClVIL ACTI ON.

S 696. DEFIN TIONS. FOR THE PURPOSES OF THI S ARTI CLE, THE TERM

1. "EMPLOYER' MEANS A FORMULA RETAIL STORE, LARGE EMPLOYER, TRANSPOR-
TATI ON  BUSI NESS, OR FRANCHI SEE OR SUBCONTRACTOR, AND | NCLUDES ANY | NDI -
VI DUAL, PARTNERSHI P, ASSOCI ATI ON, CORPORATION, LIM TED LI ABILITY COWPA-
NY, BUSINESS TRUST, LEGAL REPRESENTATIVE, OR ANY ORGANI ZED GROUP OF
PERSONS ACTI NG AS EMPLOYER.

2. "FORMULA RETAIL STORE' MEANS ANY EMPLOYER THAT OPERATES A RETAIL
SALES OR RESTAURANT ESTABLI SHVENT ElI THER DI RECTLY OR THROUGH FRANCHI SEES
AND THAT, ALONG WTH ELEVEN OR MORE OTHER RETAI L SALES OR RESTAURANT
ESTABLI SHVENTS LOCATED I N THE UNI TED STATES, MAI NTAINS TWO OR MORE OF
THE FOLLON NG FEATURES: (A) A STANDARDI ZED ARRAY OF MERCHANDI SE, A
STANDARDI ZED FACADE, A STANDARDI ZED DECOR AND COLOR SCHEME, A UN FORM
APPAREL, STANDARDI ZED SI GNAGE, A TRADEMARK; OR (B) A SERVI CEMARK.

3. "LARGE EMPLOYER' MEANS ANY EMPLOYER THAT HAS ANNUAL GROSS REVENUE
OF FIFTY M LLI ON DOLLARS OR MORE, BUT SHALL NOT | NCLUDE (A) AN EMPLOYER
VWHOSE PRINCI PAL | NDUSTRY |S MANUFACTURING OR (B) A NOT-FOR-PROFIT
ORGANI ZATI ON. AN EMPLOYER SHALL BE DEEMED TO HAVE ANNUAL GROSS REVENUE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OF FIFTY M LLION DOLLARS OR MORE | F | T HAD REVENUE AT OR EXCEEDI NG THAT
LEVEL IN ANY OF THE PAST THREE FI SCAL OR CALENDAR YEARS,

4. "MANUFACTUR NG' MEANS THE PROCESS OF WORKI NG RAW MATERI ALS | NTO
PRODUCTS SUl TABLE FOR USE OR WHI CH G VES NEW SHAPES, NEW QUALI TY OR NEW
COVBI NATIONS TO MATTER WHI CH HAS ALREADY GONE THROUGH SOMVE ARTI FI Cl AL
PROCESS BY THE USE OF MACHI NERY, TOOLS, APPLIANCES, OR OTHER SIM LAR
EQUI PNENT.

5. " NOT- FOR- PROFI T ORGANI ZATI ON' MEANS AN ENTI TY EXEMPT FROM TAXATI ON
UNDER SECTI ON 501(C) (3) OF THE FEDERAL | NTERNAL REVENUE CODE.

6. " TRANSPORTATI ON BUSI NESS" MEANS ANY | NDUSTRY, BUSINESS, OR ESTAB-
LI SHVENT OPERATED FOR THE PURPOSE OF CONVEY!I NG PERSONS OR PROPERTY FROM
ONE PLACE TO ANOTHER WHETHER BY RAIL, HI GHWAY, AIR, OR WATER AND ALL
OPERATI ONS AND SERVI CES | N CONNECTI ON THEREW TH,

7. "FRANCH SEE OR SUBCONTRACTOR' MEANS ANY EMPLOYER THAT OPERATES
UNDER A FRANCHI SE AGREEMENT W TH A FORMULA RETAI L STORE OR LARGE EMPLOY-
ER, OR THAT PROVI DES SERVI CES, | NCLUDI NG BUT NOT LIM TED TO JAN TORI AL,
MAI NTENANCE, SECURI TY, STAFFING PASSENGER SERVI CES, FOOD SERVI CES, OR
TEMPORARY SERVI CES TO A FORMULA RETAI L STORE, LARGE EMPLOYER, OR TRANS-
PORTATI ON BUSI NESS.

8. "EMPLOYEE" HAS THE MEANI NG PROVI DED | N SUBDI VI SI ON FI VE OF SECTI ON
SI X HUNDRED FI FTY-ONE OF THI S CHAPTER

9. "LI'VING WAGE RATE" SHALL HAVE THE MEANI NG SET FORTH I N SECTION SI X
HUNDRED NI NETY-SI X-A OF TH' S TI TLE.

S 696-A LIVING WAGE RATE. 1. BEG NNI NG ON THE EFFECTI VE DATE OF TH S
ARTI CLE, THE LIVING WAGE RATE SHALL BE AN HOURLY RATE OF FIFTEEN
DOLLARS.

2. NO LATER THAN JANUARY FI RST OF EACH SUCCESSI VE YEAR, THE COW S-
SI ONER SHALL CALCULATE AND ESTABLI SH AN ADJUSTED LIVING WAGE RATE BY
| NCREASING THE THEN CURRENT LI VI NG WAGE RATE BY THE RATE OF | NFLATI ON
FOR THE MOST RECENT TVELVE MONTH PERI OD AVAI LABLE PRI OR TO EACH JANUARY
FIRST USING THE GCONSUVER PRI CE | NDEX- ALL URBAN CONSUVERS, CPI-U, OR A
SUCCESSOR | NDEX AS CALCULATED BY THE UNI TED STATES DEPARTMENT OF LABOR
IF SUCH RATE OF | NFLATION | S GREATER THAN ZERO PERCENT, OR, |F GREATER,
SUCH OTHER WAGE AS MAY BE ESTABLI SHED BY FEDERAL LAW PURSUANT TO 29
U S.C. SECTION 206 OR | TS SUCCESSORS OR SUCH OTHER WAGE AS MAY BE ESTAB-
LI SHED | N ACCORDANCE W TH THE PROVI SIONS OF THI' S ARTI CLE.

S 696-B. PAYMENT OF LIVING WAGE. 1. AN EMPLOYER SHALL PAY EMPLOYEES AN
HOURLY WAGE OF NO LESS THAN THE LI VI NG WAGE RATE FOR EACH HOUR THAT THE
EMPLOYEE WORKS W THI N THE GEOGRAPHI C BOUNDARI ES OF THE STATE.

2. NOTW THSTANDI NG SUBDI VI SION ONE OF THI'S SECTION, EMPLOYERS SHALL
PAY EMPLOYEES WHO CUSTOMARI LY AND REGULARLY RECEI VE TIPS NO LESS THAN
SEVENTY PERCENT OF THE LI VI NG WAGE RATE, ROUNDED TO THE NEAREST FIVE
CENTS, PROVI DED THAT AT ALL TIMES THE COVBI NATI ON OF THE CASH WAGE PAI D
BY THE EMPLOYER AND THE TIPS RECEI VED BY THE EMPLOYEE TOTALS NO LESS
THAN THE LIVING WAGE RATE FOR EACH HOUR WORKED W THI N THE GEOGRAPHI C
BOUNDARI ES OF THE STATE.  SUCH CALCULATI ON MAY BE MADE BASED ON THE
TOTAL WAGES AND TIPS RECEI VED BY THE EMPLOYEE OVER THE COURSE OF HI S OR
HER SHI FT.

3. FORMULA RETAIL STORES, LARGE EMPLOYERS, AND TRANSPORTATION BUSI -
NESSES SHALL BE JO NTLY AND SEVERALLY RESPONSI BLE FOR ANY VI OLATI ON OF
TH' S ARTI CLE BY A FRANCHI SEE OR SUBCONTRACTOR OF THE FORMULA RETAIL
STORE, LARGE EMPLOYER OR TRANSPORTATI ON BUSI NESS.

4. THE PROVISIONS OF THI'S SECTI ON MAY BE WAl VED BY THE WRI TTEN TERMS
OF A BONA FI DE COLLECTI VE BARGAI NI NG AGREENENT.

S 696-C. | MPLEMENTATION. 1. BY DECEMBER FI RST OF EACH YEAR, THE STATE
SHALL PUBLI SH AND MAKE AVAI LABLE TO EMPLOYERS A BULLETI N ANNOUNCI NG THE
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ADJUSTED LI VI NG WAGE AND BENEFI TS RATE FOR THE UPCOM NG YEAR  VH CH
SHALL TAKE EFFECT ON JANUARY FI RST.

2. BY DECEMBER FIRST OF EACH YEAR, THE STATE SHALL PUBLI SH AND MAKE
AVAI LABLE TO EMPLOYERS, | N ENGLI SH AND SPANI SH, AND ON-LINE, A NOTICE
SUl TABLE FOR POSTI NG | N THE WORKPLACE | NFORM NG EMPLOYEES OF THE CURRENT
LI VI NG WAGE AND OF THEI R RI GHTS UNDER THI S ARTI CLE.

3. EVERY EMPLOYER SHALL POST IN A CONSPI CUOUS PLACE AT ANY WORKPLACE
OR JOB SI TE WHERE AN EMPLOYEE WORKS THE NOTI CE PUBLI SHED EACH YEAR BY
THE AGENCY | NFORM NG EMPLOYEES OF THE CURRENT LI VI NG WAGE AND OF THEIR
RI GHTS UNDER THI S ARTI CLE. EVERY LARGE EMPLOYER SHALL POST SUCH NOTI CES
I N ENGLI SH AND SPANI SH.

4. EMPLOYERS SHALL RETAI N PAYRCOLL RECORDS PERTAI NI NG TO EMPLOYEES FOR
A PERI OD OF FOUR YEARS. EMPLOYERS SHALL PERMT AN EMPLOYEE OR AN
EMPLOYEE' S DESI GNATED REPRESENTATI VE TO | NSPECT THE EMPLOYER S PAYROLL
PERTAI NI NG TO THE EMPLOYEE.

S 696-D. COMM SSI ONER' S PONERS OF | NVESTI GATI ON. THE COW SSI ONER  OR
H S OR HER AUTHORI ZED REPRESENTATI VE SHALL HAVE POVNER:

1. TO I NVESTI GATE THE WAGES OF PERSONS | N ANY OCCUPATI ON I N THE STATE;

2. TO ENTER THE PLACE OF BUSI NESS OR EMPLOYMENT OF ANY EMPLOYER FOR
THE PURPCSE OF: (A) EXAM NI NG AND | NSPECTI NG ANY AND ALL BOOKS, REG S
TERS, PAYROLLS AND OTHER RECORDS THAT I N ANY WAY RELATE TO OR HAVE A
BEARI NG UPON THE WAGES PAID TO, OR THE HOURS WORKED BY ANY EMPLOYEES;
(B) ASCERTAINING WHETHER THE PROVI SIONS OF THI S ARTI CLE AND THE ORDERS
AND REGULATI ONS PROMULGATED HEREUNDER ARE BEI NG COVPLI ED W TH; AND

3. TO REQU RE FROM ANY EMPLOYER FULL AND CORRECT STATEMENTS AND
REPORTS IN WRITING AT SUCH TI MES AS THE COW SSI ONER MAY DEEM NECES-
SARY, OF THE WAGES PAI D TO AND THE HOURS WORKED BY H S OR HER EMPLOYEES.

S 696-E. CIVIL ACTION. 1. IF ANY EMPLOYEE IS PAID BY HS OR HER
EMPLOYER LESS THAN THE WAGE TO WHICH HE OR SHE | S ENTI TLED UNDER THE
PROVI SIONS OF TH' S ARTICLE, HE OR SHE SHALL RECOVER IN A CVIL ACTION
THE AMOUNT OF ANY SUCH UNDERPAYMENTS, TOGETHER W TH COSTS, ALL REASON\-
ABLE ATTORNEY' S FEES, PREJUDGMVENT | NTEREST AS REQUI RED UNDER THE CVIL
PRACTI CE LAW AND RULES, AND UNLESS THE EMPLOYER PROVES A GOOD FAI TH
BASI S TO BELI EVE THAT | TS UNDERPAYMENT OF WAGES WAS IN COWPLI ANCE W TH
THE LAW AN ADDI TI ONAL AMOUNT AS LI QUI DATED DAVAGES EQUAL TO ONE HUNDRED
PERCENT OF THE TOTAL OF SUCH UNDERPAYMENTS FOUND TO BE DUE. ANY AGREE-
MVENT BETWEEN THE EMPLOYEE, AND THE EMPLOYER TO WORK FOR LESS THAN SUCH
WAGE SHALL BE NO DEFENSE TO SUCH ACTI ON.

2. ON BEHALF OF ANY EMPLOYEE PAID LESS THAN THE WAGE TO WHI CH THE
EMPLOYEE | S ENTI TLED UNDER THE PROVI SIONS OF THI S ARTICLE, THE COW S-
SIONER MAY BRING ANY LEGAL ACTI ON NECESSARY, | NCLUDI NG ADM NI STRATI VE
ACTI ON, TO COLLECT SUCH CLAIM AND THE EMPLOYER SHALL BE REQUI RED TO PAY
THE FULL AMOUNT OF THE UNDERPAYMENT, PLUS COSTS, AND UNLESS THE EMPLOYER
PROVES A GOOD FAI TH BASIS TO BELIEVE THAT ITS UNDERPAYMENT WAS IN
COWLIANCE WTH THE LAW AN ADDI Tl ONAL AMOUNT AS LI QUI DATED DAMAGES.
LI QUI DATED DAVAGES SHALL BE CALCULATED BY THE COWM SSIONER AS NO MORE
THAN ONE HUNDRED PERCENT OF THE TOTAL AMOUNT OF UNDERPAYMENTS FOUND TO
BE DUE THE EMPLOYEE. | N ANY ACTION BROUGHT BY THE COWMWM SSIONER IN A
COURT OF COVPETENT JURI SDI CTI ON, LI QUI DATED DAMAGES SHALL BE CALCULATED
AS AN AMOUNT EQUAL TO ONE HUNDRED PERCENT OF UNDERPAYMENTS FOUND TO BE
DUE THE EMPLOYEE.

3. NOTW THSTANDI NG ANY OTHER PROVI SION OF LAW AN ACTI ON TO RECOVER
UPON A LIABILITY | MPOSED BY THI S ARTI CLE MUST BE COMMENCED W TH N SI X
YEARS. THE STATUTE OF LIMTATIONS SHALL BE TOLLED FROM THE DATE AN
EMPLOYEE FI LES A COWLAINT WTH THE COW SSIONER OR THE COW SSI ONER
COMVENCES AN | NVESTI GATION, WHI CHEVER |S EARLIER, UNTIL AN ORDER TO
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COWPLY | SSUED BY THE COVWM SSI ONER BECOVES FI NAL, OR WHERE THE COW S-
SI ONER DOES NOT | SSUE AN ORDER, UNTIL THE DATE ON WHI CH THE COWM SSI ONER
NOTI FI ES THE COVWPLAI NANT THAT THE | NVESTI GATI ON HAS CONCLUDED. | NVESTI -
GATION BY THE COWM SSIONER SHALL NOT BE A PREREQUI SI TE TO NOR A BAR
AGAI NST A PERSON BRING NG A CIVIL ACTI ON UNDER THI S ARTI CLE.

4. IN ANY CIVIL ACTION BY AN EMPLOYEE OR BY THE COW SSI ONER, THE
EMPLOYEE OR COWM SSI ONER SHALL HAVE THE RI GHT TO COLLECT ATTORNEYS' FEES
AND COSTS |INCURRED | N ENFORCING ANY COURT JUDGMVENT. ANY JUDGVENT OR
COURT ORDER AWARDI NG REMEDI ES UNDER THI' S SECTI ON SHALL PROVIDE THAT |IF
ANY AMOUNTS REMAI N UNPAI D UPON THE EXPI RATI ON OF NI NETY DAYS FOLLOW NG
| SSUANCE OF JUDGMENT, OR NI NETY DAYS AFTER EXPIRATION OF THE TIME TO
APPEAL AND NO APPEAL THEREFROM | S THEN PENDI NG, WHI CHEVER | S LATER, THE
TOTAL AMOUNT OF JUDGVENT SHALL AUTOVATI CALLY | NCREASE BY FIFTEEN
PERCENT.

S 2. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid and after exhaustion of all further judicial review, the
judgnment shall not affect, inpair or invalidate the reminder thereof,
but shall be confined in its operation to the clause, sentence, para-
graph, section or part of this act directly involved in the controversy
in which the judgnment shall have been rendered.

S 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw



