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STATE OF NEW YORK

9247
| N ASSEMBL Y
April 2, 2014

Introduced by M of A MAGNARELLI -- read once and referred to the
Committee on Governmental Operations

AN ACT to anend the executive law, in relation to establishing standards
of regulation to permt famlial searching and partial DNA matches as
an investigative tool in certain unsolved crines

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 995 of the executive |aw, as added by chapter 737
of the laws of 1994, subdivision 7 as anended by chapter 19 of the | aws
of 2012, is anended to read as foll ows:

S 995. Definitions. Wien used in this article, the follow ng words and
ternms shall have the nmeanings ascribed to themin this section:

1. For purposes of general forensic analysis the term"forensic |abo-
ratory” shall nean any | aboratory operated by the state or unit of |oca
government that perfornms forensic testing on evidence in a crimna
i nvestigation or proceeding or for purposes of identification provided,
however, that the exam nation of latent fingerprints by a police agency
shall not be subject to the provisions of this article.

2. For purposes of forensic DNA analysis, the term"forensic DNA | abo-
ratory” shall nean any forensic |aboratory operated by the state or unit
of local government, that perforns forensic DNA testing on crine scenes
or materials derived fromthe human body for use as evidence in a crim -
nal proceeding or for purposes of identification and the term"forensic
DNA testing"” shall nmean any test that enploys techniques to exam ne
deoxyri bonucl eic acid (DNA) derived fromthe human body for the purpose
of providing information to resolve issues of identification. Regu-
| ation pursuant to this article shall not include DNA testing on materi -
als derived fromthe human body pursuant to title five of article five
of the public health law for the purpose of determning a person's
genetic disease or nedical condition and shall not include a | aboratory
operated by the federal governnent.

3. "DNA testing nethodol ogy" neans nethods and procedures used to
extract and analyze DNA naterial, as well as the nethods, procedures,
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assunptions, and studies used to draw statistical inferences from the
test results.
4. "Blind external proficiency testing" neans a test sanple that is

presented to a forensic | aboratory for forensic DNA testing through a
second agency, and which appears to the analysts to involve routine
evi dence submtted for forensic DNA testing.

5. "DNA" neans deoxyri bonucl ei c aci d.

5-A. "DNA PROFI LE'" MEANS A SET OF DNA | DENTI FI CATI ON CHARACTERI STI CS
VH CH MAY PERM T THE DNA OF ONE PERSON TO BE DI STI NGUI SHABLE FROM THAT
OF ANOTHER PERSON. FOR SHORT TANDEM REPEAT DNA PROFILES, | T MEANS THE
LI ST OF ALLELES CARRI ED BY A PARTI CULAR | NDI VI DUAL AT A SPECI FI C SET OF
GENETI C LOCI .

5-B. "SUBJECT DNA PROFI LE" MEANS THE DNA PROFI LE GENERATED BY ANALYSI S
OF A BIOLOG CAL SAMPLE COLLECTED FROM A SUBJECT CONVICTED OF A CRIME
VHOSE SPECI MEN WAS COLLECTED: AFTER A CRIM NAL TRI AL; PURSUANT TO A PLEA
AGREEMENT; AS A CONDITION OF PARTICIPATION I N A TEMPORARY RELEASE,
COVPREHENSI VE ALCOHOL AND SUBSTANCE ABUSE TREATMENT (CASAT) OR SHOCK
| NCARCERATI ON PROGRAM AS A CONDI TI ON OF RELEASE ON PAROLE, POST- RELEASE
SUPERVI SI ON, PRESUMPTI VE RELEASE OR CONDI TI ONAL RELEASE ON A DEFI NI TE OR
| NDETERM NATE SENTENCE; OR AS A CONDITION OF PROBATION OR | NTERI M
PROBATI ON SUPERVI SI ON.

5-C. "SUBJECT | NDEX" MEANS THE ELECTRONIC DATABASE CONTAI NI NG DNA
PROFI LES GENERATED FROM A SUBJECT CONVI CTED OF A CRI ME WHOSE DNA SPECI -
MEN WAS COLLECTED: AFTER A CRIM NAL TRI AL; PURSUANT TO A PLEA AGREEMENT
AS A CONDI TI ON OF PARTICIPATION IN A TEMPORARY RELEASE, COWPREHENSI VE
ALCOHOL AND SUBSTANCE ABUSE TREATMENT (CASAT) OR SHOCK | NCARCERATI ON
PROGRAM AS A CONDI TI ON OF RELEASE ON PARCLE, POST- RELEASE SUPERVI SI ON,
PRESUMPTI VE RELEASE OR CONDI TI ONAL RELEASE ON A DEFI NI TE OR | NDETERM -
NATE SENTENCE; OR AS A CONDITION OF PROBATION OR |INTERIM PROBATI ON
SUPERVI SI ON.

6. "State DNA identification index" neans the DNA identification
record systemfor New York state established pursuant to this article.

6-A. "CODI S" MEANS THE FEDERAL COVBI NED DNA | NDEX SYSTEM

6-B. "NDI S" MEANS THE NATI ONAL DNA | NDEX SYSTEM

6- C. "FORENSI C DNA | NDEX" MEANS THE ELECTRONI C DATABASE IN CODIS THAT
CONTAINS DNA PROFILES GENERATED FROM CASEWORK EVI DENCE BY FORENSI C DNA
LABORATORI ES.

6- D. "UNI DENTI FI ED HUMAN REMAI NS | NDEX" MEANS THE ELECTRONI C DATABASE
IN CODIS THAT CONTAINS DNA PROFILES GENERATED FROM HUMAN REMAI NS OF
UNKNOWN ORI G N

7. "Designated offender” nmeans a person convicted of any felony
defined in any chapter of +the |aws of the state or any m sdemeanor
defined in the penal |aw except that where the person is convicted under
section 221.10 of the penal law, only a person convicted under subdivi-
sion two of such section, or a person convicted under subdivision one of
such section who stands previously convicted of any crine as defined in
subdi vi sion six of section 10.00 of the penal |aw.

8. "DNA record"” neans DNA identification information prepared by a
forensic DNA | aboratory and stored in the state DNA identification index
for purposes of establishing identification in connection with |aw
enforcenent investigations or supporting statistical interpretation of
the results of DNA analysis. A DNA record is the objective formof the
results of a DNA anal ysis sanpl e.

9. "DNA subconmttee" shall mean the subconmittee on forensic DNA
| aboratories and forensic DNA testing established pursuant to subdivi-
sion thirteen of section nine hundred ninety-five-b of this article.
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10. " Conm ssion" shall mean the comm ssion on forensic science estab-
| i shed pursuant to section nine hundred ninety-five-a of this article.

11. "DIVISION' SHALL MEAN THE NEW YORK STATE DI VI SI ON OF CRI M NAL
JUSTI CE SERVI CES.

12. "ALLELE" SHALL MEAN ONE OF THE ALTERNATE FORMS OF THE DNA AT A
PARTI CULAR GENETI C LOCUS.

13. "LOCI" SHALL MEAN THE SPECI FI C CHROMOSOVAL LOCATI ONS OF GENES OR
OTHER DNA ELEMENTS SUCH AS SHORT TANDEM REPEATS.

14. "STR' SHALL MEAN SHORT TANDEM REPEAT.

15. "STR ANALYSI S" SHALL MEAN A FORM OF TESTING WH CH PROVIDES DNA
PROFI LES FOR LOCI WH CH CONTAIN SI MPLE DNA UNI T REPEATS. STR LOCI ON THE
Y- CHROMOSOVE ARE REFERRED TO AS "Y- STRS".

16. "M TOCHONDRI AL DNA TESTI NG' OR "MIDNA TESTI NG' REFERS TO ANALYSI S
OF GENETI C POLYMORPHI SM5 THAT OCCUR | N THE DNA OF M TOCHONDRI A.

17. "CASEWORK EVI DENCE DNA PROFI LE" SHALL MEAN A DNA PROFILE THAT IS
DERI VED FROM BI O.OG CAL EVI DENCE ORI G NATI NG FROM AND ASSCCI ATED W TH
THE COVM SSI ON OF A CRI ME.

18. "CONVI CTED OFFENDER DNA PROFILE" SHALL MEAN THAT DNA PROFILE
GENERATED BY TESTING OF A Bl OLOG CAL SAMPLE COLLECTED FROM A DESI GNATED
OFFENDER AS DEFI NED | N SUBDI VI SI ON SEVEN OF THI S SECTI ON.

19. "CONVI CTED OFFENDER | NDEX" SHALL MEAN THAT ELECTRONIC DATABASE
CONTAI N NG DNA PROFI LES GENERATED FROM DESI GNATED OFFENDERS AS DEFI NED
BY SUBDI VI SI ON SEVEN OF THI S SECTI ON AND STORED I N CODI S.

20. "FORENSI C DNA PROFI LE" REFERS TO A DNA PROFILE THAT IS DERI VED
FROM BIOLOG CAL EVIDENCE ORI G NATING FROM AND ASSOCIATED W TH THE
COW SSI ON OF A CRI ME.

21. "I NDI RECT ASSCClI ATI ON' SHALL MEAN THE DETERM NATION DURING THE
CODI S CANDI DATE MATCH CONFI RVATI ON  PROCESS THAT A FORENSI C | NDEX DNA
PROFILE I'S SIMLAR TO A DNA PROFI LE I N THE CONVI CTED OFFENDER | NDEX OR
SUBJECT | NDEX AND A COVPARI SON REVEALS THAT THE OFFENDER OR SUBJECT | S
NOT THE SOURCE OF THE DNA PROFI LE BUT MAY BE A RELATIVE OF THE SOURCE OF
THE FORENSI C | NDEX PROFI LE. AN | NDI RECT ASSOCI ATI ON MAY ALSO BE REFERRED
TO AS A "PARTI AL MATCH'.

22. "FAM LI AL SEARCHI NG' REFERS TO THE PROCESS OF PURPOSEFULLY SEARCH
| NG A DNA DATABANK FOR PARTI AL MATCHES OR | NDI RECT ASSOCI ATI ONS BETWEEN
A NEW YORK STATE CONVICTED OFFENDER S DNA PROFI LE AND A DNA PROFI LE
DEVELOPED FROM CRI ME SCENE EVI DENCE.

23. "LD S" REFERS TO THE LEVEL OF THE CODI S PROGRAM IN WVHICH A PUBLIC
DNA LABORATORY MAI NTAINS | TS DNA RECORDS FOR SEARCHI NG AND UPLQADI NG TO
H GHER LEVEL | NDI CES SUCH AS SDI S AND NDI S.

S 2. Section 995-b of the executive law is anmended by adding a new
subdi vision 12-a to read as foll ows:

12-A. IN CASES LIMTED TO VIOLENT FELONY OFFENSES, HOM Cl DES AND
BURGLARY | N THE THI RD DEGREE, AS DEFI NED BY ARTI CLES ONE HUNDRED TWVEN-
TY-FIVE AND ONE HUNDRED FORTY OF THE PENAL LAW RESPECTI VELY, THE
COW SSI ON SHALL PROMULGATE STANDARDS THAT PERM T FAM LI AL SEARCHI NG AND
THE RELEASE OF PARTI AL MATCHES TO | NVESTI GATI NG LAW ENFORCEMENT OFFI -
Cl ALS AND THE APPROPRI ATE PROSECUTOR OR PROSECUTORS.

(A) SUCH STANDARDS SHALL PERM T THE USE OF FAM LI AL SEARCHI NG. SUCH
STANDARDS SHALL ALSO REQUI RE THE RELEASE OF THE RESULTS OF SUCH SEARCH
TO THE | NVESTI GATING LAW ENFORCEMENT OFFI CIALS AND THE APPROPRI ATE
PROSECUTOR OR PROSECUTORS | F, UPON APPLI CATION OF A POLICE OFFICER, A
DI STRICT ATTORNEY OR OTHER PUBLI C SERVANT ACTING IN THE COURSE OF HI S
OFFI Cl AL DUTI ES, A LOCAL COURT DETERM NES THAT ALL OF THE FOLLOW NG
CONDI TI ONS ARE SATI SFI ED:
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(1) THERE | S REASONABLE CAUSE TO BELI EVE THAT A FAM LI AL SEARCH USI NG
THE CRI ME SCENE DNA PRCFI LE MAY RESULT | N A PARTI AL DNA NMATCH;

(I'') THE CRIME SCENE DNA PROFILE DERIVES FROM A SI NGLE SOURCE AND
CONTAI NS AT LEAST TEN OF THE CODI S CORE LOCI;

(I''l) THE CRIME |'S UNSOLVED AND ALL PRACTI CABLE | NVESTI GATI VE LEADS
HAVE BEEN EXHAUSTED,

(1'V)  THE DNA LABORATCRY HAS RUN AN EXACT MATCH ON THE CRI ME SCENE DNA
PROFI LE W TH NEGATI VE RESULTS;

(V) THE | NVESTI GATI NG LAW ENFORCEMENT AGENCY OR THE PROSECUTOR MAKES A
VWRI TTEN REQUEST THAT THE DNA LABORATCORY CONDUCT A FAM LI AL SEARCH ON THE
CRI ME SCENE DNA PROFI LE; AND

(V1) THE | NVESTI GATI NG LAW ENFORCEMENT AGENCY AND THE PROSECUTOR
COM T TO FURTHER | NVESTI GATION OF THE CASE | F THE NAME OF THE POTEN-
TI ALLY RELATED OFFENDER | S RELEASED AND THE NAME OF THE POTENTIALLY
RELATED OFFENDER W LL BE TREATED AS A CONFI DENTI AL, NON- PUBLI C | NVESTI -
GATI VE LEAD.

(B) ONCE A LABORATCRY HAS RECEI VED A PARTI AL MATCH AS A RESULT OF A
FAM LI AL SEARCH OR A STANDARD SEARCH OF THE DNA | NDEX, THE LABCRATORY
SUBM TTI NG THE CRIME SCENE DNA PROFILE TO THE CODIS PROGRAM SHALL
COVMPLETE AN APPLICATION TO THE DI VISI ON REQUESTI NG THE NAVES OF THE
I N\VOLVED OFFENDERS AND, AS PART OF THE APPLI CATI ON, CONFI RM THAT:

(1) AN LDI' S SEARCH HAS BEEN PERFORMED USI NG THE CRI ME SCENE PRCFI LE I N
THE FORENSI C UNKNOWN | NDEX;

(I'l) THE CRI ME SCENE DNA PROFI LE DERIVES FROM A SINGLE SOURCE AND
CONTAI NS AT LEAST TEN OF THE CODI S CORE LOCI;

(I'11)y THE SUBM TTING AGENCY AND THE APPROPRI ATE PROSECUTOR HAVE
COM TTED TO PURSUE FURTHER | NVESTI GATION OF THE CASE |IF THE NAME |IS
RELEASED; AND

(1'V) THE SUBM TTI NG LABOCRATORY HAS CONFI RVED THAT RELEASE OF THE NAME
WLL BE FOLLONED BY A REPCRT TO THE | NVESTI GATI NG LAW ENFORCEMENT ~ AGEN-
Cy. THE REPORT WLL I NDI CATE THAT THE MATCH IS | NDI RECT AND WLL ALSO
I NDI CATE THAT THE AVAI LABLE DATA SUGGESTS THAT THE SOURCE OF THE EVI DEN-
TI ARY DNA PATTERN |'S POTENTI ALLY A RELATI VE OF THE CONVI CTED OFFENDER.

(© IN THE EVENT THAT A LABORATORY FINDS A PARTI AL MATCH AS A RESULT
OF A STANDARD SEARCH OF A DNA I NDEX, BUT DCES NOT RECEI VE AN EXACT
MATCH, THE LABORATORY SHALL FI RST CONTACT THE SUBM TTI NG AGENCY AND THE
APPROPRI ATE PROSECUTOR TO CONFIRM THAT THEY ARE COW TTED TO PURSUE
FURTHER | NVESTI GATI ON OF THE CASE | F THE NAME | S RELEASED. AFTER RECEI V-
I NG WRI TTEN CONFI RVATI ON FROM THE SUBM TTI NG AGENCY AND THE APPROPRI ATE
PROSECUTOR, THE LABORATORY SHALL FOLLOW THE STEPS QOUTLI NED | N PARAGRAPH
(B) OF THI'S SuBDI VI SI ON.

(D) THE REPORT CGENERATED FROM THE SUBM TTI NG LABORATORY TO THE | NVES-
TI GATI NG LAW ENFORCEMENT AGENCY SHALL | NDI CATE THAT:

(1) THE MATCH IS A RESULT OF FAM LI AL SEARCHI NG OR | S A PARTI AL MATCH
RESULTI NG FROM A STANDARD SEARCH OF A DNA | NDEX;

(1) THE | NFORMATI ON PROVIDED IS A CONFI DENTI AL, NON- PUBLI C | NVESTI -
GATI VE LEAD;, AND

(I'r1)y THE AVAILABLE DATA SUGGESTS THAT THE SOURCE OF THE EVI DENTI ARY
DNA PATTERN | S POTENTI ALLY A RELATI VE OF THE CONVI CTED OFFENDER BUT IS
NOT CONCLUSI VE EVI DENCE OF THE SANME.

(E) THE DI VISION WLL PROVIDE THE MATCH | NFORVATI ON TO THE STATE DNA
DATABANK WHI CH, I N TURN, W LL CALCULATE AND REPORT WHETHER THE APPROCPRI -
ATE STATI STI CAL THRESHOLD APPROVED BY THE DNA SUBCOW TTEE HAS BEEN MET.

(F) UPON RECEI VI NG A COVPLETED APPLI CATI ON FROM THE LOCAL PARTI Cl PAT-
ING CODI S LABORATORY AND CONFI RVMATI ON FROM THE DATABANK THAT THE APPRO-
PRI ATE STATI STI CAL THRESHOLD HAS BEEN MET, THE DI VISION SHALL RELEASE
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THE NAME OF THE OFFENDER TO THE SUBM TTED LABORATORY WHO SHALL, | N TURN,
RELEASE THE | NFORVMATION TO THE | NVESTI GATI NG LAW ENFORCEMENT AGENCY
AFTER A LOCAL CRI M NAL COURT HAS DETERM NED THAT ALL OF THE REQUI REMENTS
I N PARAGRAPH (A) OF THI' S SUBDI VI SI ON HAVE BEEN SATI SFI ED. | F THE APPRO
PRI ATE STATI STI CAL THRESHOLD VALUE |S NOT SUPPORTED BY THE AVAI LABLE
DATA, THEN TESTI NG OF ADDI TIONAL LOCI OF THE OFFENDER SAMPLE MAY BE
REQUI RED AND MAY | NCLUDE Y- STR ANDY OR MIDNA ANALYSIS. | F THE SUBSEQUENT
TESTI NG DOES NOT MEET THE APPROPRI ATE THRESHOLD, THE DATABANK W LL NOTI -
FY THE DI VI SI ON AND THE OFFENDER S NAME W LL NOT BE RELEASED.

(G TH'S POLICY WLL BE SUBJECT TO REVIEW BY THE DNA SUBCOW TTEE
EVERY TWO YEARS.

(H THE SAVE STANDARDS AND PROCEDURES DEFINED I N THI S SECTI ON APPLY TO
REQUESTS FOR PARTI AL MATCH AND FAM LI AL SEARCHI NG | NFORMATI ON FROM CRI M
I NAL JUSTI CE AGENCI ES FROM OQUTSI DE OF THE STATE.

S 3. Section 995-f of the executive |aw, as amended by chapter 560 of
the laws of 1999, is anended to read as foll ows:

S 995-f. Penalties. (A) Any person who [(a)] (I) intentionally
di scloses a DNA record, or the results of a forensic DNA test or analy-
sis, to an individual or agency other than one authorized to have access
to such records pursuant to this article or [(b)] (Il) intentionally
uses or receives DNA records, or the results of a forensic DNA test or
anal ysis, for purposes other than those authorized pursuant to this
article or [(c)] (Ill1) any person who knowi ngly tanpers or attenpts to
tanper with any DNA sanple or the collection container wthout |awf ul
authority shall be guilty of a class E felony.

(B) ANY PERSON WHO (1) | NTENTI ONALLY DI SCLOSES A DNA RECORD, OR THE
RESULTS OF A FORENSI C DNA TEST OR ANALYSI S, FOUND AS A RESULT OF FAM -
LI AL SEARCHI NG OR A PARTI AL MATCH, TO AN | NDI VI DUAL OR AGENCY OTHER THAN
ONE AUTHORI ZED TO HAVE ACCESS TO SUCH RECORDS PURSUANT TO THI S ARTI CLE
OR (1) I NTENTI ONALLY USES OR RECElI VES DNA RECORDS, OR THE RESULTS OF A
FORENSI C DNA TEST OR ANALYSIS, FOUND AS A RESULT OF FAM LI AL SEARCHI NG
OR A PARTI AL MATCH, FOR PURPCSES OTHER THAN THOSE AUTHORI ZED PURSUANT TO
THI'S ARTI CLE SHALL BE GUILTY OF A CLASS E FELONY, AND UPON CONVICTION
THEREOF, SHALL BE SUBJECT TO A FINE OF NOI MORE THAN TEN THOUSAND
DOLLARS AND ANY SUCH OTHER PENALTI ES AS PROVI DED.

S 4. This act shall take effect imediately.



