Co~NOoOUIT~hWNE

STATE OF NEW YORK

8490
I N ASSEMBLY
January 17, 2014

Introduced by M of A CGRAF -- read once and referred to the Commttee
on Children and Fam lies

AN ACT to anend the famly court act, in relation to the basis for
renoval of children

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and nay be cited as "Mlinda's
| aw".

S 2. Legislative intent. The legislature hereby finds and decl ares
that in cases of battered spouse syndrone the abuse sonetines noves from
the spouse to the children. Once the abusive spouse begins to over-dis-

cipline the children, they will often use threats or the renoval of the
children by child protective services as a neans to conpel subjugation
from the non-abusive spouse. In addition, the abusive spouse prevents

the reporting of such incidents to child protective services by making
the non-abusive spouse an acconplice in this abuse. Under this threat,
children are subjected to escalating abuse that could have been
prevented if the non-abusive spouse had a safe harbor to report such
abuse at the early stages without fear of losing their children. By this
act the legislature intends to take such tool away from the abusive
spouse by providing the non-abusive spouse a way to report such inci-
dents without fear of having their children renoved fromtheir custody.
The sequence of events above are an apt description of "Mlinda".
Melinda is a wonan suffering frombattered wonen's syndrone. She has
been abused by her husband over a twenty year period. The abuse had been

verbal, psychological, and physical. She has taken the abuse in the
belief that her children needed a father.
Recently the abuse has been transferred to the children. It started

with excessive spanking, |ocking a young teenager in the basenent, and
pushing a five year old to the ground.

Mel i nda confronted her husband and put herself between her husband and
her children resulting in a bl ack-eye (to Ml inda).

She told her husband that she would not let himhit the children and
woul d call the police and have him arrested.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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Her husband responded that if she called the police, her children
woul d be taken away from her by Child Protective Services.

The husband recently graduated to hitting his teenage son with a wood-
en rod | eaving welts.

The abuse in this cycle of donestic violence is escal ated over tine
when the abuser believes that the non-abusive parent or caretaker is
afraid to report such abuse, under the fear of |losing their children.

By creating a safe harbor under Melinda's Law we have the opportunity
to prevent the escal ation of abuse to both the spouse victim and the
children who are the victins of donestic violence.

S 3. Section 1012 of the famly court act is amended by addi ng a new
subdivision (1) to read as foll ows:

(1) "DQOVESTI C VI OLENCE" MEANS

(1) ANY ACT WHI CH WOULD CONSTI TUTE A VIOLATION OF THE PENAL LAW
I NCLUDING, BUT NOT LIMTED TO, ACTS CONSTI TUTI NG DI SORDERLY CONDUCT,
HARASSIMVENT, AGGRAVATED HARASSMENT, SEXUAL M SCONDUCT, FORCI BLE TOUCHI NG
SEXUAL ABUSE, STALKING CRIM NAL M SCHI EF, MENACI NG, RECKLESS ENDANCER-
MENT, KI DNAPPI NG ASSAULT, ATTEMPTED ASSAULT, ATTEMPTED MURDER, CRI M NAL
OBSTRUCTI ON OF BREATHING OR BLOOD Cl RCULATI ON, OR STRANGULATI ON, AND
THAT RESULTED I N ACTUAL PHYSI CAL OR EMOTI ONAL | NJURY OR THAT CREATED A
SUBSTANTI AL RI SK OF PHYSI CAL OR EMOTI ONAL HARM OR

(1) ANY OTHER ABUSE, | NCLUDI NG BUT NOT LI M TED TO VERBAL, EMOTI ONAL,
OR PSYCHOLOG CAL ABUSE, THAT RESULTED I N ACTUAL PHYSICAL OR EMOTI ONAL
I NJURY OR THAT CREATED A SUBSTANTI AL RI SK OF PHYSI CAL OR EMOTI ONAL HARM
TO SUCH PERSON OR SUCH PERSON S CHI LD.

S 4. Section 1017 of the fam |y court act is anmended by adding a new
subdivision 1-a to read as foll ows:

1-A. (A IN DETERM NING WHETHER THERE | S A SU TABLE NON- RESPONDENT
PARENT OR OTHER PERSON RELATED TO THE CHI LD WTH WHOM SUCH CHI LD MAY
APPROPRI ATELY RESI DE UNDER SUBDI VI SION ONE OF THI' S SECTI ON, AND | F BOTH
PARENTS ARE RESPONDENTS, THE COURT SHALL | NQUI RE AS TO THE FOLLOW NG

(1) WHETHER El THER RESPONDENT HAS BEEN SUBJECTED TO DOVESTI C VI OLENCE
BY THE OTHER RESPONDENT AND | F SO

(1'l) WHETHER SUCH ABUSED RESPONDENT REPORTED THE | NCI DENT OF DOVESTI C
VI OLENCE PRECI PI TATI NG A REMOVAL ORDER OR HEARI NG UNDER THI S ARTI CLE AND
| F SG

(1'11) WHETHER SUCH ABUSED RESPONDENT HAS BEEN NEGLECTFUL OR ABUSI VE | N
THEI R BEHAVI OR TOMRDS THE CHI LD OR CHI LDREN AT | SSUE.

(B) IF THE COURT SHALL DETERM NE UNDER PARAGRAPH (A) OF THIS SUBDI VI -
SI ON THAT A RESPONDENT | S AN ABUSED RESPONDENT AND REPORTED THE | NCI DENT
OF DOMVESTI C VI OLENCE PRECI PI TATI NG THE ORDER OR HEARI NG UNDER THI S ARTI -
CLE, THEN THE COURT SHALL DEEM SUCH ABUSED RESPONDENT A NON- RESPONDENT
FOR PURPOCSES OF THE REMOVAL ORDER OR HEARI NG PROVI DED THAT, SUCH ABUSED
RESPONDENT | S NOT NEGLECTFUL OR ABUSI VE I N THEIR BEHAVIOR TOWMRDS THE
CH LD OR CHI LDREN AT I SSUE. | F THE COURT SO FI NDS, THE COURT SHALL AWARD
CUSTODY TO SUCH NON- RESPONDENT PARENT PROVI DED THAT SUCH CUSTODY IS IN
THE BEST | NTERESTS OF THE CHI LD OR CHI LDREN.

(© THE COURT MAY CONDUCT I N CAMERA | NTERVI EW5, BAR THE APPEARANCE OF
THE RESPONDENT ABUSER, OR TAKE ANY OTHER STEPS AS | T DEEMS NECESSARY
W TH N | TS STATUTORY AND CONSTI TUTI ONAL POAERS TO DETERM NE WHETHER OR
NOT A RESPONDENT | S AN ABUSED RESPONDENT W THI N THE MEANI NG OF SUBPARA-
GRAPH (1) OF PARAGRAPH (A) OF THI'S SUBDI VI SI ON.

(D) THI'S SUBDI VI SI ON SHALL NOT APPLY TO | NSTANCES OF SEXUAL CRI MES,
MURDER OR WHERE THERE HAVE BEEN PRI OR | NCI DENTS | NVOLVI NG DI SFI GUREMENT
OF THE CHI LD OR CHI LDREN AT | SSUE.
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S 5. Paragraphs (vi) and (vii) of subdivision (a) of section 1022 of
the famly court act are renunbered paragraphs (vii) and (viii) and a
new paragraph (vi) is added to read as foll ows:

(M) |IF THE COURT SHALL DETERM NE, PURSUANT TO SUBDI VI SI ON ONE- A OF
SECTI ON ONE THOUSAND SEVENTEEN OF THI S ARTI CLE THAT A RESPONDENT PARENT
IS A NON RESPONDENT FOR THE REASONS G VEN THEREUNDER, THE COURT SHALL
| SSUE A TEMPORARY ORDER OF PROTECTION AGAI NST THE RESPONDENT ABUSER
PURSUANT TO PARAGRAPH (V) OF THI' S SUBDI VI SI ON

S 6. Subdivision (b) of section 1027 of the famly court act is
anmended by addi ng a new paragraph (vi) to read as foll ows:

(M) I F THE COURT SHALL DETERM NE, PURSUANT TO SUBDI VISION ONE-A OF
SECTI ON ONE THOUSAND SEVENTEEN OF THI S ARTI CLE THAT A RESPONDENT PARENT
I S A NON- RESPONDENT FOR THE REASONS G VEN THEREUNDER, THE COURT SHALL
| SSUE A TEMPORARY ORDER OF PROTECTI ON AGAI NST THE RESPONDENT ABUSER
PURSUANT TO PARAGRAPH (V) OF THI' S SUBDI VI SI ON

S 7. Subdivision (a) of section 1028 of the famly court act, as
anended by chapter 41 of the laws of 2010, is anmended to read as
fol | ows:

(a) Upon the application of the parent or other person |egally respon-
sible for the care of a child tenporarily renoved wunder this part or
upon the application of the child' s attorney for an order returning the
child, the court shall hold a hearing to deternine whether the child
should be returned (i) wunless there has been a hearing pursuant to
section one thousand twenty-seven of this article on the renoval of the
child at which the parent or other person legally responsible for the
child s care was present and had the opportunity to be represented by
counsel, or (ii) upon good cause shown, WH CH SHALL | NCLUDE A FI NDI NG BY
THE COURT, AT ANY TIME | N THE PROCEEDI NGS, THAT A RESPONDENT PARENT IS A
NON- RESPONDENT  PURSUANT TO SECTI ON ONE THOUSAND SEVENTEEN OF THI S ARTI -
CLE. Except for good cause shown, such hearing shall be held wthin
three court days of the application and shall not be adjourned. Upon
such hearing, the court shall grant the application, wunless it finds
that the return presents an iminent risk to the child s life or health.
If a parent or other person legally responsible for the care of a child
wai ves his or her right to a hearing under this section, the court shal
advi se such person at that tinme that, notwi thstanding such waiver, an
application wunder this section nmay be nmde at any time during the
pendency of the proceedi ngs.

S 8. This act shall take effect immediately.



