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Introduced by M of A MAYER -- read once and referred to the Commttee
on Codes

AN ACT to anend the penal law, in relation to custodial interference and
repeal i ng certain provisions of such law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 135.45 of the penal lawis anmended to read as
foll ows:
S 135.45 Custodial interference in the second de_gr ee.

A person is guilty of custodial interference in the second degree
when:
1. Being a relative of a child I ess than sixteen years old, [intend-

ing to hold such child permanently or for a protracted period,] and
knowi ng that he OR SHE has no legal right to do so, he OR SHE takes or
entices such child fromhis OR HER | awful custodi an; or

2. IN THE ABSENCE OF A COURT ORDER DETERM NI NG THE RI GHTS OF CUSTODY
OR VI SI TATION TO A CHI LD LESS THAN SI XTEEN YEARS OLD, A RELATI VE OF SUCH
CH LD TAKES OR ENTICES SUCH CH LD WTH INTENT TO DENY ACCESS FROM
CUSTODY OR VI SI TATION RIGHTS OF, ANOTHER TO THAT CH LD OR FOR THE
PURPCSE OF EVADI NG THE JURI SDI CTI ON OF THE COURTS OF THI S STATE; OR

3. HE OR SHE RETAINS A CHI LD LESS THAN SI XTEEN YEARS OLD OR AN | NCOw
PETENT PERSON AFTER EXPI RATI ON OF ANY AUTHORI ZED VI SI TATION PERIOD W TH
| NTENT TO ElI THER | NTI M DATE OR HARASS ANOTHER WHO HAS LAWUL CUSTODY OR
TO PREVENT THE OTHER PERSON FROM REGAI NI NG CUSTODY; OR

4. Knowi ng that he OR SHE has no legal right to do so, he OR SHE takes
or entices fromlawful custody any inconpetent person or other person
entrusted by authority of law to the custody of another person or insti-
tution.

Custodial interference in the second degree is a class A m sdeneanor.

S 2. Section 135.50 of the penal law is REPEALED and a new section
135.50 is added to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 135.50 CUSTODI AL | NTERFERENCE | N THE FI RST DEGREE.

A PERSON IS GU LTY OF CUSTODI AL | NTERFERENCE I N THE FI RST DEGREE WHEN
HE OR SHE COWM TS THE CRIME OF CUSTODI AL | NTERFERENCE IN THE SECOND
DEGREE AND:

1. DETAINS OR CONCEALS THE CHI LD OR | NCOWETENT PERSON FROM HI S OR HER
LAWFUL CUSTODIAN WTH |INTENT TO HOLD THE CHI LD OR | NCOVPETENT PERSON
PERVANENTLY OR FOR A PROTRACTED PERI OD OF TI ME; OR

2. EXPCSES THE CHI LD OR | NCOWPETENT PERSON TO A RISK THAT HHS OR HER
SAFETY W LL BE ENDANGERED OR HI' S OR HER HEALTH MATERI ALLY | MPAI RED; OR

3. REMOVES THE CHI LD OR | NCOVWPETENT PERSON FROM THE STATE.

CUSTODI AL | NTERFERENCE | N THE FI RST DEGREE |S A CLASS E FELONY.

S 3. The penal lawis anended by adding three new sections 135.51,
135.52 and 135.53 to read as foll ows:

S 135.51 AFFI RVATI VE DEFENSE.

| T SHALL BE AN AFFI RVATI VE DEFENSE TO A PROSECUTI ON UNDER SECTI ON
135. 45 OR UNDER SUBDI VI SI ON ONE OR THREE OF SECTION 135.50 OF THI S ARTI -
CLE THAT THE VI CTI M HAD BEEN ABANDONED OR THAT THE TAKI NG WAS NECESSARY
I N AN EMERGENCY TO PROTECT THE WVICTIM BECAUSE HE OR SHE HAS BEEN
SUBJECTED TO OR THREATENED W TH M STREATMENT OR ABUSE OR THE PERSON WAS
FLEEI NG AN | NCI DENCE OR PATTERN OF DOMESTI C VI OLENCE.

S 135.52 SPECI AL PROVI SI ONS RELATI NG TO SENTENCI NG

1. IN ADDI TI ON TO ANY SENTENCE | MPOSED AGAI NST ANY PERSON CONVI CTED OF
VI OLATI NG SECTI ON 135.45 OR 135.50 OF THI S ARTI CLE, THE COURT MAY ASSESS
ANY REASONABLE EXPENSES | NCURRED BY THE LAWFUL CUSTODI AN ANDY OR STATE OR
OTHER UNI T OF GOVERNMENT | N SEARCH NG FOR AND/ OR RECOVERI NG THE CHI LD OR
| NCOVPETENT PERSON.

2. AS A CONDI TI ON OF ANY SENTENCE | MPOSED AGAI NST ANY PERSON CONVI CTED
OF VI OLATI NG SECTI ON 135.45 OR 135.50 OF THI' S ARTI CLE, THE COURT MAY IN
ADDI TI ON, REQUI RE THE DEFENDANT TO RECEI VE COUNSELI NG AT THE EXPENSE OF
THE DEFENDANT, BASED ON H' S OR HER ABILITY TO PAY.

S 135.53 DUTI ES OF LAW ENFORCEMENT OFFI CERS.

1. A LAW ENFORCEMENT OFFI CER WHO | S CONDUCTI NG AN | NVESTI GATION FOR A
VI OLATION OF SECTION 135.45 OR 135.50 OF TH' S ARTI CLE SHALL ENTER SUCH
CASE | N THE FEDERAL NATI ONAL CRI ME | NFORVATI ON CENTER COWPUTER OR ANY
SI M LAR SUCCESSOR COWPI LATI ON.

2. A LAW ENFORCEMENT OFFI CER WHO |I'S CONDUCTI NG AN | NVESTI GATI ON OR
MAKI NG AN ARREST FOR A VI CLATION OF SECTION 135.45 OR 135.50 OF THI'S
ARTI CLE SHALL TAKE THE CH LD OR | NCOWETENT PERSON | NTO PROTECTI VE
CUSTODY. SUCH OFFI CER SHALL RETURN SUCH CHI LD OR | NCOWPETENT PERSON
TAKEN | NTO PROTECTI VE CUSTODY TO H'S OR HER LAWFUL CUSTODI AN OR TO THE
I NSTI TUTI ON FROM WHI CH HE OR SHE | S ENTRUSTED OR TO THE COURT I N WHICH A
CUSTODY PROCEEDI NG | S PENDI NG.

S 4. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw



