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STATE OF NEW YORK

7932
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
June 11, 2013

Introduced by M of A  GABRYSZAK -- read once and referred to the
Committee on Environnmental Conservation

AN ACT to amend the environnental conservation law, in relation to
establishing a pilot program regarding regulation of freshwater
wet |l ands that are delineated within sanitary sewer districts wthin
district nine of +the departnment of environmental conservation; and
provi ding for the repeal of such provisions upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 24 of the environnental conservation |aw is anended
by adding a newtitle 12 to read as fol |l ows:
TI TLE 12
VWETLANDS PROTECTI ON PI LOT PRQIECT
SECTI ON 24-1201. DECLARATI ON OF PQLI CY.
24-1202. DEFI NI TI ONS.
24-1203. DEVELOPMENT ACTIVITIES | N CERTAI N WETLANDS.
24-1204. WETLANDS PERM TS.
24-1205. PILOT PROGRAM TASKFORCE.
24-1206. REPORTS.
S 24-1201. DECLARATI ON OF PQLI CY.

THE GENERAL WELFARE OF THE CITlIZENS OF THE STATE | S BEST SERVED BY
SUCCESSFULLY BALANCI NG ENVI RONMENTAL PROTECTI ON W TH SOCI AL, ECONOM C,
AND AGRI CULTURAL ECONOM C NEEDS OF THE STATE, AND W TH RESPECT TO
VWETLAND PROTECTI ON, THI S BALANCE | S BEST SERVED BY THE ESTABLI SHVENT OCOF
A POLICY THAT DEFINES WHERE AND HOW TO BEST APPLY ENVI RONMENTAL
PROTECT| ONS.

FURTHERMORE, THE LEG SLATURE RECOGNI ZES THAT SI GNI FI CANT PORTIONS OF
THE LANDSCAPE OF REG ON NI NE OF THE DEPARTMENT ARE TYPI CALLY MARKED BY
POORLY DRAI NED SO LS AND FLAT TOPOGRAPHY. ACCORDI NGLY MUCH OF THE LAND
MASS | S SUSCEPTI BLE TO SUBJECTI VE DELI NEATI ON AS REGULATED WETLAND. SUCH

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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DELI NEATI ON  OF WHAT | S TYPI CAL RATHER THAN WHAT | S RARE UNDULY DI SRUPTS
THE BALANCE OF ENVI RONMENTAL PROTECTI ON AND ECONOM C NEED.

SIM LAR PUBLI C PCLI CY GUI DANCE EXI STS RELATIVE TO TAX POLI CY | NTENDED
TO I NCENTI VI ZE OTHER LAND USE ACTIVITIES. THE LEGQ SLATURE RECOGN ZES
THAT PUBLI C POLICY IS WELL ESTABLI SHED TO | NCENTI VI ZE DESI RABLE OUTCOVES
WTH RESPECT TO LAND USE ACTIVITIES, | N APPROPRI ATE LOCATI ONS OF THE
STATE, AS DETERM NED BY LOCAL AUTHORI TIES CONSI STENT WTH STATE LAW
(EEG, AGRICULTURE AND DEVELOPMENT). TO FACI LI TATE VARI OQUS LAND USES,
PROVI SI ONS EXI ST I N STATE LAW FOR THE CREATI ON OF SPECI AL TAX DI STRI CTS,
SUCH AS AGRI CULTURAL DI STRI CTS AND SANI TARY SEWER DI STRI CTS.

PUBLI C POLI CY GOVERNI NG THE FORMATION OF THESE DI STRICTS IS WELL
DESCRI BED. AGRI CULTURAL DI STRICTS, WHERE AGRI CULTURAL ACTI VI TIES ARE
PROMOTED, ARE NOT TO BE EXTENDED | NTO SANI TARY SEWER DI STRICTS WHERE
LAND DEVELOPMENT ACTI VI TI ES ARE ANTI Cl PATED AND ENCOURAGED. CONVERSELY,
SANI TARY SEWER DI STRICTS ARE NOI BE EXTENDED |INTO  AGRI CULTURAL
DI STRI CTS.

THERE 1S GOOD REASON FOR THI' S POLI CY, AND I TS UNDERSTANDI NG I S | MPOR-
TANT W TH RESPECT TO WETLAND PROTECTI ON PQOLI CY.

THE LEQ SLATURE RECOGNI ZES THAT TO PROTECT THE FARM | NDUSTRY AND
ASSI ST PROPERTY OWERS | N THE PRESERVATI ON OF AGRI CULTURAL ACTI VI TI ES,
TAX RELIEF IS ACCORDED TO THOSE PROPERTY OMERS W TH N SPECI FI ED
DI STRI CTS WHO AGREE TO KEEP THEI R PROPERTI ES | N AGRI CULTURE.

THE LEG SLATURE ALSO RECOGNI ZES THE SI GNI FI CANT PUBLI C | NVESTMENT | N
| NFRASTRUCTURE THAT HAS BEEN MADE I N THE STATE TO PROTECT THE PUBLIC
HEALTH AND THE QUALITY OF THE WATERS OF THE STATE, SPECI FI CALLY WTH
RESPECT TO THE DESI GN AND CONSTRUCTI ON OF SANI TARY SEWERACGE COLLECTI ON
AND TREATMENT SYSTEMS. THE LEGQ SLATURE ALSO RECOGNI ZES THAT PUBLI C SAFE-
TY IS WELL ESTABLI SHED REGARDI NG SANI TARY SEWERACGE SYSTEMS | N THAT:

1. SANI TARY SEWERAGE SYSTEMsS THROUGHOUT THE STATE HAVE BEEN, AND W LL
BE, DESI GNED AND CONSTRUCTED I N ANTI Cl PATION OF EXISTING AND FUTURE
DEVELOPMENT AS DI CTATED BY THE LAND USE PATTERNS ORDAI NED BY LOCAL MUNI -
Cl PALI TI ES CONSI STENT W TH STATE LAW

2. THE LAW PROVI DES FOR THE FORMATI ON OF SANI TARY SEWER DI STRI CTS TO
PROVI DE A MECHANI SM FOR THE FAI R TAXATION OF PROPERTIES AND EXPECTED
| MPROVED PRCOPERTIES W THI N SANI TARY SEWER DI STRI CTS, | N ORDER THAT THE
PUBLI C MAY BE REPAID FOR I TS | NVESTMENT | N THE DESI GN AND CONSTRUCTI ON
OF SUCH SAN TARY SEWERAGE SYSTEMS, AND TO PROVI DE CONTI NU NG OPERATI ON
AND NMAI NTENANCE OF SUCH SYSTEMS.

3. ACCORDI NGLY, | NTENSE DEVELOPMENT ACTI VI TI ES ARE | NCENTI VI ZED W THI N
THE SANI TARY SEWER DI STRI CTS OF THE STATE.

CONSI STENT WTH TH S CLEAR DI RECTI ON I N PUBLI C PCLI CY AND THE AFORE-
MENTI ONED POLI CY OF THE STATE THAT ENVI RONVENTAL LAWS BE CONSI STENT W TH
THE GENERAL WELFARE AND BENEFI CI AL ECONOM C, SOCI AL AND AGRI CULTURAL
DEVELOPMENT OF THE STATE, LAND DEVELOPMENT | MPROVEMENTS THAT | NCREASE
THE ASSESSED VALUE OF PROPERTIES W THI N THE SANI TARY SEWER DI STRI CTS OF
REG ON NI NE OF THE DEPARTMENT AND THAT PROMOTE THE ECONOM C WELFARE OF
THE STATE, SHALL TAKE PRECEDENCE OVER FRESHWATER WETLAND PROTECTI ON,
EXCEPT | N SUCH LOCATI ONS WHERE WETLAND HABI TATS ARE CLEARLY AND OBJEC
TIVELY [|DENTIFIED AS THOSE LANDS COMMONLY UNDERSTOOD TO BE SWAMPS,
MARSHES, BOGS, SLOUGHS, FENS, W TH SURFACE WATER ON SI TE AT LEAST ONE
HUNDRED EI GHTY DAYS I N A CALENDAR YEAR

IN ORDER FOR WETLAND PROTECTI ON GOALS TO TAKE PRECEDENCE OVER LAND
DEVELOPMENT ACTIVITIES AND THE CONSTI TUTI ONALLY PROTECTED PROPERTY
RI GHTS OF | NDI VI DUALS W THI N THE SANI TARY SEWER DI STRI CTS OF REG ON NI NE
OF THE DEPARTMENT, THE WETLAND HABI TAT MUST BE UNI VERSALLY | DENTI FI ABLE
BY REASONABLE, ECONOM CAL AND COMMONLY AVAI LABLE METHODS SUCH AS AERI AL
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PHOTOGRAPHY. TYPI CALLY THESE AREAS HAVE ALREADY BEEN | DENTI FI ED AND
PROMULGATED AS REGULATED WETLANDS. I N MANY | NSTANCES, ADDI Tl ONAL
PROTECTI ONS HAVE BEEN AFFORDED TO THESE HABI TATS AS PROPERTI ES SO ENCUM
BERED WERE REMOVED FROM THE SERVI CE AREAS OF THE SANI TARY SEWER SYSTEMS.
ACCORDI NA&Y, NO SANI TARY SEWER CAPACI TY WAS DESI GNATED FOR THE DEVELOP-
MENT OF PROPERTI ES CONSTRAINED WTH WETLANDS AND FLOCDPLAINS WTHI N
SANI TARY SEVER DI STRI CTS.

FURTHERMORE, @THE LEG SLATURE RECOGNI ZES THAT REGULATI ONS GOVERNI NG
CONSTRUCTI ON AND DEVELOPMENT ACTI VI TI ES MANDATE THAT TWO PRI MARY BENE-
FITS OF WETLANDS BE PROVI DED BY THE PRQJECT DESI GN. THE STATE ALREADY
HAS REQUI RED THAT DEVELOPMENTS PROVI DE FOR THE STORAGE OF STORM WATER
RUNCFF, AND THAT WATER QUALITY/ GROUND WATER RECHARGE FEATURES BE
| NCLUDED | N THE DESI GN OF ANY CONSTRUCTI ON SI TE GREATER THAN ONE ACRE I N
SIZE. ACCORDI NGLY, TO ENABLE A WETLAND HABI TAT TO DI SPLACE A LAND USE
ACTIVITY WTH N A SANI TARY SEVWER DI STRICT I N REG ON NI NE OF THE DEPART-
MENT, THE HABI TAT MJUST NOT BE TYPICAL OF THE LOCAL OR REG ONAL LAND-
SCAPE; | T MJST BE A H GHLY PRODUCTI VE AND DI VERSE ECOSYSTEM AND PHYS-
| CALLY | T MUST CLEARLY AND OBJECTI VELY BE | DENTI FI ABLE AS A LAND THAT I S
COMMONLY UNDERSTOCOD TO BE SWAMP, MARSH, BOG  SLOUGH, FEN, ETC., AS
PREVI QUSLY DI RECTED BY THE LEGQ SLATURE AND PRCSCRI BED | N STATE LAW TO
PROPERLY ACHI EVE THESE ENDS THE LEG SLATURE HEREBY CREATES THI S PILOT
PROGRAM IN DI STRICT NNE OF THE STATE DEPARTMENT OF ENVI RONVENTAL
CONSERVATI ON.

S 24-1202. DEFI NI TI ONS.

FOR PURPOSES OF THI'S TI TLE, "SANI TARY SEWER DI STRI CT" SHALL MEAN A
SANI TARY SEWER DI STRI CT CREATED BY A COUNTY PURSUANT TO ARTI CLE FI VE-A
OF THE COUNTY LAW BY A TOWN PURSUANT TO ARTICLE TWELVE OR ARTICLE
TWELVE-A O THE TOM LAW OR A SAN TARY SEWER SYSTEM CREATED BY A
VI LLAGE PURSUANT TO ARTI CLE FOURTEEN OF THE VI LLAGE LAW
S 24-1203. DEVELOPMENT ACTI VI TI ES I N CERTAI N WETLANDS.

ON ANY LAND WTHI N THE JURI SDI CTION OF REA ON NI NE OF THE DEPARTMENT
THAT IS IN A DULY ESTABLISHED SAN TARY SEWER DI STRI CT, DEVELOPMENT
ACTI VI TIES SHALL BE ALLONED AND SHALL TAKE PRECEDENCE OVER FRESHWATER
VETLANDS REGULATI ONS, EXCEPT I N SUCH LOCATI ONS WHERE WETLANDS HABI TATS
ARE CLEARLY AND OBJECTI VELY | DENTI FI ED AS THOSE LANDS COWONLY  UNDER-
STOOD TO BE SWAMPS, MARSHES, SLOUGHS, BOGS, AND FLATS SUPPORTI NG AQUATI C
OR SEM - AQUATI C VEGETATION W TH A WATER DURATI ON OF AT LEAST ONE HUNDRED
El GATY DAYS IN A CALENDAR YEAR. THE DEPARTMENT MJUST PROVE THAT A PARCEL
QUALI FI ES AS A SWAMP, MARSH, SLOUGH, BOG OR FLAT SUPPORTI NG AQUATIC OR
SEM - AQUATI C VEGETATI ON THROUGH GENERALLY ACCEPTED METHODS SUCH AS AERI -
AL PHOTOGRAPHY OR OIHER GENERALLY ACCEPTED METHODS FOR | DENTI FYI NG
VAETLANDS.

S 24-1204. VETLANDS PERM TS.

ANY WETLANDS PERM T | SSUED BY THE DEPARTMENT I N THE PI LOT STUDY AREA
DURING THE COURSE OF THI S PI LOT PRQJECT SHALL BE VALID FOR ALL PURPGOSES
NOTW THSTANDI NG ANY CHANGES | N LAW REGULATION OR POLICY THAT RESULT
FROM THE PI LOT STUDY. ANY PERM T APPLI ED FOR DURI NG THE PENDENCY OF THE
Pl LOT PROGRAM SHALL BE EVALUATED UNDER THE REGULATI ONS APPLI CABLE DURI NG
THE PENDENCY OF THE PI LOT PROGRAM
S 24-1205. PILOT PROGRAM TASKFORCE.

THERE | S HEREBY CREATED A LEQ SLATI VE TASKFORCE TO MONI TOR THE RESULTS
OF TH S PILOT PROGRAM THE TASK FORCE SHALL BE MADE UP OF THE CHAIR OF
THE SENATE ENVI RONMENTAL CONSERVATI ON COW TTEE, THE RANKI NG M NORI TY
MEMBER OF THE SENATE ENVI RONMENTAL CONSERVATI ON COWM TTEE, THE CHAIR OF
THE SENATE ECONOM C DEVELOPMENT COWM TTEE, THE RANKI NG M NORI TY MEMBER
OF THE SENATE ECONOM C DEVELOPMENT COW TTEE, THE CHAIR OF THE ASSEMBLY
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ENVI RONMVENTAL CONSERVATI ON COW TTEE, THE RANKI NG M NORI TY MEMBER OF THE
ASSEMBLY ENVI RONVENTAL CONSERVATI ON COW TTEE, THE CHAI R OF THE ASSEMBLY
ECONOM C DEVELOPMENT COW TTEE AND THE RANKI NG M NORI TY MEMBER OF THE
ASSEMBLY ECONOM C DEVELOPMENT COWM TTEE.

S 24-1206. REPORTS.

THE DEPARTMENT SHALL MONI TOR THE | MPACT OF THE DEVELOPMENT AUTHORI ZED
BY SECTI ON 24- 1203 OF THIS TI TLE ON THOSE WETLANDS AS DEFINED IN SUCH
SECTION THAT EXIST WTH N THE BORDERS OF SANI TARY SEWER DI STRICTS IN
DI STRI CT NI NE. THE DEPARTMENT SHALL FILE AN ANNUAL REPORT QUTLINING ITS
FINDINGS ON JUNE FIRST OF EACH YEAR WTH THE GOVERNOR AND W TH THE
LEG SLATI VE TASK FORCE ESTABLI SHED HEREI N. THE REPORT SHALL | NCLUDE THE
FOLLOW NG FOR EACH SI TE DEVELOPED DURI NG THE PI LOT PRQJECT:

1. SPECIFIC BENCHVARK MEASUREMENTS FOR EACH WETLAND AS DEFI NED I N
SECTI ON 24-1203 OF TH S TI TLE.

2. ANNUAL MEASURES OF THE | MPACT OF DEVELOPMENT ON THE CHANGES |IN
SPECI ES AND/ OR HABI TAT I N THE WETLANDS AREAS SO | DENTI FI ED AND A DETER-
M NATI ON WVHETHER THE HARM | S SUBSTANTI AL TOGETHER W TH | DENTI FI CATI ON OF
THE CRI TERI A USED TO MEASURE THE HARM

3. WHETHER, W TH RESPECT TO EACH DEVELOPMENT STUDIED, THE PCLICY
| MPLEMENTED I N THE Pl LOT PROGRAM HAS ENCOURAGED DEVELOPMENT | N AREAS I N
EXI STI NG SANI TARY SEWER DI STRI CTS THEREBY DI SCOURAG NG THE PROLI FERATI ON
OF | NFRASTRUCTURE ANDY OR THE CONSEQUENT DI SRUPTION OF OTHER WETLANDS
QUTSI DE EXI STI NG SANI TARY SEVER DI STRI CTS.

4. A COST/BENEFI T ANALYSI S SHON NG THE SAVI NGS AND/ OR COSTS TO MUNI CI -
PALITIES OF THE ABILITY TO USE SAN TARY SEVWER SYSTEMS THAT HAVE BEEN
| NSTALLED BUT THE USE OF WHI CH M GHT BE LOST BECAUSE THE SANI TARY SEWER
SYSTEM |S IN AN AREA WHERE A WETLAND DETERM NATI ON WOULD PREVENT DEVEL-
OPMENT BUT FOR THE EXI STENCE OF THI S PI LOT PROGRAM

S 2. This act shall take effect immediately and shall expire and be
deened repeal ed on Decenber 31, 2016.



