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STATE OF NEW YORK

7843
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
June 6, 2013

Introduced by M of A MORELLE -- read once and referred to the Comit -
tee on Governnental Operations

AN ACT to anend the civil rights law, in relation to the right of
publicity

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The civil rights law is anended by adding a new article 3-A

to read as foll ows:
ARTI CLE 3-A
RI GHT OF PUBLICI TY
SECTI ON 30. DEFI NI TI ONS.
31. PROPERTY RI GHT ESTABLI SHED
32. PROH Bl TED USES.
33. CONSENT.
34. EXEMPTI ONS FROM USE RESTRI CTI ONS
35. APPLI CABI LI TY.
36. REMEDI ES.
37. ENFORCEMENT OF RI GHTS.

S 30. DEFINITIONS. AS USED IN TH S CHAPTER:

1. "COWMERCI AL PURPCSE" MEANS THE USE OF OR REFERENCE TO ANY ASPECT OF
AN | NDI VI DUAL' S PERSONA | N ANY OF THE FOLLON NG MANNERS: (A) ON OR IN
CONNECTION WTH THE OFFERING FOR SALE OR SALE OF A PLACE, A PRODUCT
MERCHANDI SE, GOOD, SERVI CE OR BUSI NESS; (B) FOR ADVERTI SI NG OR PROMOTI NG
THE PURCHASE OR SALE OF A PRODUCT, MERCHANDI SE, GOOD, SERVICE OR BUSI -
NESS; AND (C) FOR THE PURPOSE OF PROMOTI NG TRAVEL

2. "DECEASED | NDI VI DUAL" MEANS ANY NATURAL PERSON WHO DI ED A DOM ClI LI -
ARY OF THE STATE OF NEW YORK ON OR AFTER, OR W THI N SEVENTY YEARS PRI OR
TO, THE EFFECTI VE DATE OF THI S ARTI CLE

3. "PERSON' MEANS A NATURAL PERSQN, CORPORATI ON, PARTNERSHI P, LI M TED
LI ABI LITY CORPORATION, LIMTED LIABILITY PARTNERSH P, TRUST, ESTATE OR
OTHER LEGAL ENTI TY.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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4. "PERSONA" MEANS THE NAME, PORTRAIT, PICTURE, VO CE, S| GNATURE,
PHOTOGRAPH, | MAGE, LIKENESS OR DI STI NCTI VE APPEARANCE, GESTURE, MANNER-
| SM5 OR OTHER | NDI CI A OF A DECEASED | NDI VI DUAL.

5. "WORK OF FI NE ART" MEANS:

(A) A VISUAL RENDI TION |NCLUDI NG BUT NOT LIMTED TO, A PAINTI NG
DRAW NG, SCULPTURE, MOSAI C, VI DECTAPE, OR PHOTOGRAPH,

(B) A WORK OF CALLI GRAPHY;

(© A WORK OF GRAPHI C ART I NCLUDI NG BUT NOT LIMTED TO, AN ETCH NG
LI THOGRAPH, SERI GRAPH, OR OFFSET PRI NT;

(D) A CRAFT WORK | N MATERI ALS | NCLUDI NG, BUT NOT LIM TED TO, CLAY,
TEXTI LE, FI BER, WOOD, METAL, PLASTIC OR GLASS; OR

(E) AWRK IN MXED MEDI A I NCLUDI NG BUT NOT LIMTED TO A COLLAGE,
ASSEMBLAGE, OR WORK CONSISTING OF ANY COVBI NATI ON OF PARAGRAPHS ( A)
THROUGH (D) OF THI' S SUBDI VI SI ON.

S 31. PROPERTY RIGHT ESTABLISHED. A PROPERTY RIGHT EXISTS IN A
DECEASED | NDI VI DUAL'S PERSONA FOR SEVENTY YEARS AFTER THE DEATH OF THE
I NDI VI DUAL.

S 32. PROH BI TED USES. NO PERSON SHALL USE FOR COMVERCI AL PURPOSES | N
TH'S STATE, THE PERSONA OF ANY DECEASED | NDI VI DUAL W THOUT HAVI NG FI RST
OBTAI NED THE WRI TTEN CONSENT OF THE PERSON OR PERSONS |DENTIFIED |IN
SECTI ON TH RTY-THREE OF TH S ARTI CLE AND WHO OWN MORE THAN FI FTY PERCENT
OF THE RIGHTS IN THE DECEASED | NDI VI DUAL'S PERSONA, OR AS OTHERW SE
PROVIDED IN THI S ARTI CLE.

S 33. CONSENT. THE WRI TTEN CONSENT REQUI RED BY THI S ARTI CLE SHALL BE
EXERCI SABLE BY THE PERSON OR PERSONS WHO COLLECTI VELY OMN MORE THAN
FIFTY PERCENT OF THE RIGHTS IN THE DECEASED | NDIVIDUAL'S PERSONA IN
ACCORDANCE W TH SUBDI VI SI ON ONE OF SECTI ON THI RTY- FI VE AND SECTI ON THI R-
TY-SI X OF TH S ARTICLE. REASONABLE RELI ANCE UPON SUCH WRI TTEN CONSENT
SHALL BE A DEFENSE | N ANY ACTI ON BROUGHT UNDER THI S ARTI CLE.

S 34. EXEMPTI ONS FROM USE RESTRI CTI ONS. THE WRI TTEN CONSENT SPECI FI ED
IN SECTION TH RTY-TWO OF TH'S ARTICLE SHALL NOTI' BE REQU RED IN
CONNECTION WTH THE USE OF A DECEASED | NDI VI DUAL'S PERSONA FOR OTHER
THAN COMVERCI AL PURPCSES OR FOR A USE THAT IS PERM TTED UNDER THE LAWS
OR THE CONSTI TUTI ON OF THE UNI TED STATES OR THE STATE OF NEW YORK. FOR
PURPOSES OF THI S SECTI ON, THE FOLLON NG TYPES OF USES REGARDLESS OF
LENGTH OR FORVAT, APPEARING IN ANY MEDIUM NOW KNOM OR HEREAFTER
DEVI SED, SHALL NOT BE CONSI DERED TO HAVE USED A DECEASED | NDI VI DUAL' S
PERSONA FOR COWMERCI AL PURPOSES SO LONG AS SUCH USES DO NOT CONSTI TUTE
AN ADVERTI SEMENT, ENDORSEMENT OR SOLI Cl TATI ON FOR THE SALE OR PURCHASE
OF A PRODUCT, ARTICLE OF MERCHANDI SE, GOOD OR SERVI CE, OTHER THAN FOR
THE WORK | TSELF:

1. A PLAY, BOOK, GRAPHI C NOVEL OR OTHER LI TERARY OR THEATRI CAL WORK;

2. A WORK OF POLITI CAL OR NEWBWORTHY VALUE CONCERNI NG PUBLI C | NTEREST,
I NCLUDI NG A TELEVI SI ON BROADCAST OR AN ARTI CLE, EDI TORI AL OR COWMENTARY
IN A MAGAZI NE, NEWBPAPER, NEWSLETTER OR OTHER PERI ODI CAL;

3. AN ORIG NAL MJSI CAL COVPOSI TI ON, MJSI CAL SOUND RECORDI NG OR OTHER
SI'M LAR MJSI CAL WORK;

4. A DOCUMENTARY, FILM MOTION PICTURE, TELEVI SION PROGRAM OR OTHER
SI'M LAR AUDI OVI SUAL WORK; OR

5. AN ORI G NAL WORK OF FINE ART OR A WORK OF FI NE ART REPRODUCTI ON.

S 35. APPLICABILITY. 1. THE R GHTS RECOGNI ZED UNDER THI S ARTI CLE ARE
EXPRESSLY MADE RETROACTI VE AND SHALL BE DEEMED TO HAVE EXI STED AT THE
TIME OF DEATH OF ANY I NDI VI DUAL WHO DI ED W THI N SEVENTY YEARS PRI OR TO
THE EFFECTI VE DATE OF TH S ARTI CLE AND, EXCEPT WHERE SUCH RIGHTS WERE
PASSED, TRANSFERRED OR ASSIGNED PRIOR TO SUCH DECEASED | NDI VI DUAL' S
DEATH BY MEANS OF ANY WRI TTEN CONTRACT OR TRUST | NSTRUMENT, SHALL BE
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DEEMED TO HAVE VESTED I N THE PERSON OR PERSONS ENTI TLED TO THESE RI GHTS
UNDER THE TESTAMENTARY | NSTRUVENT OF THE DECEASED | NDI VI DUAL EFFECTI VE
AS O THE DATE OF HS OR HER DEATH. I N THE ABSENCE OF A TRANSFER I N A
TESTAMENTARY | NSTRUMENT OF THE PERSONA OF A DECEASED | NDI VI DUAL RECOG
NI ZED UNDER THI S SECTION, A PROVISION IN THE TESTAMENTARY | NSTRUVENT
THAT PROVIDES FOR THE DI SPOSI TI ON OF THE RESI DUE OF THE DECEASED | NDI -
VI DUAL' S ASSETS SHALL BE EFFECTI VE TO TRANSFER THE DECEASED | NDI VI DUAL' S
PERSONA | N ACCORDANCE WTH THE TERMS OF THAT PROVISION. |F NO SUCH
CONTRACT, TRUST OR TESTAMENTARY | NSTRUVENT EXI STS OR EXI STED AT THE TI ME
O THE DEATH OF THE DECEASED | NDIVIDUAL, THEN SUCH RI GHTS SHALL BE
DEEMED TO HAVE PASSED | N ACCORDANCE W TH THE LAWS OF | NTESTACY | N EFFECT
AT THE TI ME OF THE DECEASED | NDI VI DUAL' S DEATH, PROVI DED, HONEVER, THAT
|F THERE ARE OR WERE AT THE TI ME OF THE DECEASED | NDI VI DUAL' S DEATH NO
SURVI VI NG NATURAL PERSONS TO WHOM SUCH RIGHTS WOULD HAVE PASSED BY
| NTESTATE SUCCESSI ON, THEN SUCH RIGHTS SHALL TERM NATE OR SHALL HAVE
BEEN DEEMED TO HAVE TERM NATED.

2. A DECEASED | NDI VI DUAL" S PERSONA | S PERSONAL PROPERTY, FREELY TRANS-
FERABLE OR DESCENDI BLE, I N WHOLE OR | N PART, BY CONTRACT OR BY MEANS OF
ANY TRUST OR TESTAMENTARY | NSTRUVENT, WHETHER SUCH CONTRACT, TRUST OR
TESTAMENTARY | NSTRUVENT WAS ENTERED | NTO OR EXECUTED BEFORE OR AFTER THE
EFFECTI VE DATE OF THI S ARTI CLE.

3. NOTHI NG IN TH' S SECTI ON SHALL BE CONSTRUED AS PRCHI Bl TING THE USE
OF THE DECEASED | NDI VI DUAL" S PERSONA THAT OCCURS AFTER THE EXPI RATI ON OF
SEVENTY YEARS FOLLOW NG THE DEATH OF THAT DECEASED | NDI VI DUAL. NOR SHALL
ANYTHING IN TH' S SECTI ON BE CONSTRUED AS CREATI NG LI ABI LITY OR G VI NG
RI SE TO ANY REMEDY FOR ANY ACTI ONS OR CONDUCT I NVOLVING THE USE OF A
DECEASED | NDI VI DUAL' S PERSONA THAT OCCURRED PRI OR TO THE EFFECTI VE DATE
OF TH S ARTI CLE.

4. TH S ARTI CLE SHALL NOT PROH BI' T THE USE OF A DECEASED | NDI VI DUAL' S
PERSONA TO ACCURATELY | DENTI FY THAT DECEASED | NDI VI DUAL AS THE AUTHOR OF
OR CONTRI BUTOR TO A WORK OR AS THE PERFORMER OF A RECORDED PERFORMANCE,
UNDER CI RCUMSTANCES I N WH CH THE WORK OR RECORDED PERFORMANCE IS OTHER-
W SE LAWFULLY USED, REPRODUCED, EXH Bl TED OR BROADCAST.

5. NO PERSON POSSESSING RIGHTS OR TITLE, HOAEVER HELD, I N A WORK
ENCOVPASSI NG ANY ASPECT OR ASPECTS OF A DECEASED | NDI VI DUAL'S PERSONA
SHALL BE LI ABLE UNDER THI S ARTI CLE FOR LI CENSI NG OR OTHERW SE AUTHORI Z-
I NG THE USE OF SUCH WORK BY A THI RD PARTY, OR FOR DI SPLAYI NG | MAGES OF
SUCH WORK AS AVAI LABLE FOR LI CENSE OR SI M LAR USE BY A TH RD PARTY, SO
LONG AS SUCH PERSON DOES NOT: (A) KNOWOR I NTEND THAT THE THI RD PARTY
PLANS TO USE SUCH WORK TO ENGAGE | N AN UNAUTHORI ZED USE OF THE DECEASED
| NDI VI DUAL' S PERSONA AS PROHI BI TED BY THIS ARTICLE; OR (B) DOES NOT
WARRANT OR REPRESENT THAT THE TH RD PARTY MAY USE THE LI CENSED OR
AUTHORI ZED ASPECT OF THE DECEASED | NDI VI DUAL'S PERSONA FOR COMVERCI AL
PURPOSES W THOUT FI RST OBTAI NI NG THE WRI TTEN CONSENT REQUI RED BY SECTI ON
TH RTY-TWO OF TH S ARTICLE. I N THE EVENT THAT SUCH THI RD PARTY LI CENSEE
| NTENDED TO USE ANY ASPECT OF A DECEASED | NDIVIDUAL'S PERSONA ENCOM
PASSED | N SUCH WORK FOR COMMERCI AL PURPOSES W THOUT THE PRI OR KNOWLEDGE
AND | NTENT OF THE LI CENSI NG OR AUTHORI ZI NG PERSCON, | T SHALL BE THE SCLE
RESPONSI Bl LI TY OF THE THI RD PARTY LI CENSEE TO OBTAI N THE WRI TTEN CONSENT
REQUI RED BY SECTI ON THI RTY-TWO OF THI S ARTI CLE.

6. UNLESS OTHERW SE AGREED TO I N WRI TI NG, ONLY THE PERSONS WHO ACTUAL-
LY AUTHORI ZE, PROVI DE FOR SERVI CES, MANUFACTURE OR OTHERW SE CREATE AN
ADVERTI SEMENT, PRODUCT, ARTI CLE OF MERCHANDI SE, GOOD OR SERVI CE EMBODY-
ING A DECEASED | NDI VI DUAL' S PERSONA SHALL BE RESPONSI BLE FOR OBTAI NI NG
THE WRI TTEN CONSENT REQUI RED BY SECTION THI RTY-TWO OF THI'S ARTICLE. A
DI STRI BUTOR OR TRANSM TTER OF SUCH AN ADVERTI SEMENT, PRODUCT, ARTICLE OF
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MERCHANDI SE, GOOD OR SERVICE SHALL NOT BE LI ABLE FOR ANY VI OLATI ON OF
TH'S ARTI CLE, UNLESS SUCH DI STRIBUTOR OR TRANSM TTER | NTENTI ONALLY
ENGAGES |IN AN UNAUTHORI ZED USE OF A DECEASED | NDI VI DUAL' S PERSONA AS
PROHI Bl TED BY THI S ARTI CLE, KNOW NG THAT SUCH USE REQUI RES CONSENT

S 36. REMEDIES. |IN THE EVENT THE CONSENT REQUI RED | N SECTI ON THI RTY-
TWO OF THIS ARTI CLE |'S NOT OBTAI NED, ANY PERSON HAVI NG THE RI GHT TO d VE
SUCH CONSENT AS PROVIDED IN SECTION THIRTY-TWO OF THI'S ARTICLE, MAY
BRI NG AN ACTI ON TO ENJO N SUCH UNAUTHORI ZED USE FOR COWWERCI AL PURPOSES,
AND TO RECOVER DAMAGES FOR ANY LOSS OR | NJURY SUSTAI NED BY REASON THERE-
OF, | NCLUDI NG AN AMOUNT WHI CH WOULD HAVE BEEN A REASONABLE ROYALTY, AND
PUNI TI VE OR EXEMPLARY DAMAGES.

S 37. ENFORCEMENT OF RI GHTS. ANY ACTI ON TO ENFORCE THE PROVI SIONS OF
TH'S ARTICLE SHALL BE SUBJECT TO THE ONE- YEAR LI M TATI ON PERI OD SET
FORTH | N SUBDI VI SI ON THREE OF SECTI ON TWD HUNDRED FI FTEEN OF THE CIVIL
PRACTI CE LAW AND RULES.

S 2. Subdivision 3 of section 215 of the civil practice |law and rul es
is amended to read as foll ows:

3. an action to recover damages for assault, battery, false inprison-
ment, malicious prosecution, |ibel, slander, false words causing specia
damages, [or] a violation of the right of privacy under section fifty-
one of the civil rights law OR A VIOLATION O THE RIGHT OF PUBLICITY
UNDER ARTI CLE 3-A OF THE CIVIL RI GHTS LAW

S 3. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid, such judgment shall not affect, inpair or invalidate the
remai nder thereof, but shall be confined in its operation to the cl ause,
sentence, paragraph, section or part thereof directly involved in the
controversy in which such judgnment shall have been rendered.

S 4. This act shall take effect one year after it shall have becone a
| aw.



