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STATE OF NEW YORK

7828
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
June 5, 2013

Introduced by M of A WEINSTEIN -- read once and referred to the
Committee on Judiciary

AN ACT to anend the general obligations law, in relation to protecting
parties to the settlenment of a tort claimfromcertain unwarranted
lien, reinbursenment and subrogation clains

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The legislature finds that the resol -
ution and settlenent of certain types of clainms have been inpeded as a
result of health insurers' attenpts to intervene into pending liti-
gation, as well as simlar attenpts to institute subrogation and
rei nbursenent actions against |litigants. As a result, settlenent of
cl ai ms nade by accident victins and others are inperiled and prevented,
t hus causi ng undue burdens and pressures upon the court system In addi-
tion, defendants in such actions are being subjected to clainms nade by
health insurers, exposing themto additional liability.

Chapter 494 of the laws of 2009 was enacted to add a new subdi vi sion 4
to section 5-101 of the general obligations |law and to add a new secti on
5-335 of the general obligations law "in relation to protecting parties
to the settlenment of a tort claim from certain unwarranted |lien
rei mbursenent and subrogation clainms". However, one federal court, the
United States District Court for the Eastern District of New York, in
Wirtz v. Rawings Co., LLC, 2013 W.1248631 (E.D.N.Y), has held that this
| egi sl ation was preenpted to the extent it applies to any insured
enpl oyee benefit plan covered by the Enployee Retirenent |ncome Security
Act of 1974, as anended (ERISA). The instant legislation is intended to
make clear the original purpose of sections 5-101 and 5-335 of the
general obligations aw which is to ensure that insurers wll not be
able to claim or access any nonies paid in settlenment of a tort claim
whet her by way of a lien, a reinbursenent claim subrogation, or other-
wi se so that the burden of paynment for health care services, disability
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paynents, |ost wage paynents or any other benefits for the victins of
torts wll be borne by the insurer and not any party to a settlenment of
such a victims tort claim This lawis specifically directed toward
entities engaged in providing health insurance, thus falling under the
"savi ngs" clause contained in ERISA, which reserves to the states the
right and the ability to regul ate insurance.

S 2. Subdivision 4 of section 5-101 of the general obligations |aw, as
added by section 7 of part F of chapter 494 of the laws of 2009, is
amended to read as foll ows:

4. As used in section 5-335 of this article, the term ["benefit
provider”] "INSURER' neans any [insurer, health naintenance organiza-
tion, health benefit plan, preferred provider organization, enployee
benefit plan] | NSURANCE COWPANY or other entity which provides for
paynment or reinbursenent of health care expenses, health care services,
disability payments, |ost wage paynents or any other benefits under a
policy of insurance or AN | NSURANCE contract wth an individual or
gr oup.

S 3. Section 5-335 of the general obligations |aw, as added by section
8 of part F of chapter 494 of the |laws of 2009, is anmended to read as
fol | ows:

S 5-335. Limtation of [non-statutory] reinbursement and subrogation
claims in personal injury and wongful death actions. (a) Wen a [plain-
tiff] PERSON settles [with] A CLAIM WHETHER I N LI TI GATI ON OR OTHERW SE
AGAI NST one or nore [defendants in an action] OTHER PERSONS for persona
injuries, nedical, dental, or podiatric mal practice, or wongful death,
it shall be conclusively presuned that the settlenent does not include
any conpensation for the cost of health care services, |oss of earnings
or other econonic loss to the extent those | osses or expenses have been
or are obligated to be paid or reinbursed by [a benefit provider, except
for those paynents as to which there is a statutory right of reinburse-
ment] AN INSURER. By entering into any such settlenent, a [plaintiff]
PERSON shall not be deened to have taken an action in derogation of any
[ nonstatutory] right of any [benefit provider] INSURER that paid or is
obligated to pay those |osses or expenses; nor shall a [plaintiff's]
PERSON S entry into such settlenent constitute a violation of any
contract between the [plaintiff] PERSON and such [benefit provider]
| NSURER.

[ Except where there is a statutory right of reinbursenent, no party]
NO PERSON entering into such a settlenent shall be subject to a subroga-
tion claimor claimfor reinbursenent by [a benefit provider] AN | NSURER
and [a benefit provider] AN INSURER shall have no lien or right of
subrogati on or reinbursenment agai nst any such settling [party] PERSON OR
ANY OTHER PARTY TO SUCH A SETTLEMENT, with respect to those |osses or
expenses that have been or are obligated to be paid or reinbursed by
said [benefit provider] | NSURER

(b) This section shall not apply to a subrogation claim for recovery
of additional first-party benefits provided pursuant to article fifty-
one of the insurance law. The term "additional first-party benefits", as
used in this subdivision, shall have the sane neaning given it in
section 65-1.3 of title 11 of the codes, rules and regul ati ons of the
state of New York as of the effective date of this statute.

(© TH' S SECTI ON SHALL NOT APPLY TO A SUBROGATION OR RElI MBURSEMENT
CLAIM FOR RECOVERY OF BENEFITS PROVIDED BY MEDI CARE OR MEDI CAI D OR
PURSUANT TO A POLI CY OF | NSURANCE OR AN | NSURANCE CONTRACT PROVI DI NG
WORKERS' COWPENSATI ON BENEFI TS.
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1 S 4. This act shall take effect i mediately and shall apply to all
2 settlenents entered into on or after Novenmber 12, 2009.



