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Introduced by M of A BRINDI SI -- read once and referred to the Comit -
tee on CGovernnental Operations -- recommtted to the Cormittee on
Governmental Operations in accordance with Assenbly Rule 3, sec. 2 --
commttee discharged, bill anended, ordered reprinted as anended and
recommtted to said commttee

AN ACT to anend the state admi nistrative procedure act, in relation to
providing for public comment during the initial devel opment, prepara-
tion and promul gation of rules

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (b) of subdivision 4-a of section 202 of the
state adm nistrative procedure act, as added by chapter 335 of the |aws
of 1992, is anended to read as foll ows:

(b) Each agency shall publish and nmake available to the public an
assessment of public coment for a rule revised pursuant to this subdi-
vi sion. Such assessnent shall be based upon any witten comments subnit-
ted to the agency DURING THE |N TIAL DEVELOPMENT, PREPARATI ON AND
PROMULGATI ON OF SUCH PROPOSED RULE and any conments presented at any
public hearing held on the proposed rule by the agency. The assessnent
shall contain: (i) a summary and an analysis of the issues raised and
significant alternatives suggested by any such comments; (ii) a state-
ment of the reasons why any significant alternatives were not incorpo-
rated into the rule; and (iii) a description of any changes made in the
rule as a result of such comments. If no corments have been received,
the notice of revised rule nmeking shall state that no conments were
recei ved by the agency. Any subsequent assessnent published pursuant to
t hi s paragraph or paragraph (b) of subdivision five of this section need
only include conments not addressed in any previously published assess-
ment of public comment for the rule; provided, however, that the notice
of revised rule nmaking or adoption shall contain the date any previous

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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notice of revised rule making containing an assessnent of public comrent
was published in the state register.

S 2. Paragraph (b) of subdivision 5 of section 202 of the state admi n-
istrative procedure act, as amended by chapter 171 of the | aws of 1994,
is amended to read as foll ows:

(b) Except with respect to any rule defined in subparagraph (ii) of
paragraph (a) of subdivision two of section one hundred two of this
chapter, each agency shall publish and make available to the public an
assessment of public comment for a rule adopted pursuant to this subdi-
vi sion or paragraph (e) of subdivision six of this section. Such assess-
ment shall be based upon any witten comments submtted to the agency
DURING THE |IN TIAL DEVELOPMENT, PREPARATI ON AND PROMULGATI ON OF SUCH
PROPOSED RULE and any conments presented at any public hearing held on
the proposed rule by the agency. The assessment shall contain: (i) a
summary and an anal ysis of the issues raised and significant alterna-
tives suggested by any such comrents, (ii) a statement of the reasons
why any significant alternatives were not incorporated into the rule and
(ii1) a description of any changes nade in the rule as a result of such
comments. |If any comrents included estimtes of projected costs of the
proposed rule to the state, |l|ocal governnents or regulated persons,
which differed significantly fromthose presented by the agency in its
regul atory inpact statenment, regulatory flexibility analysis, or rural
area flexibility analysis, the assessnment shall also summarize the agen-
cy's assessnent of such estimates. If no comments have been received,
the notice of adoption shall state that no comments were received by the
agency. Comments submitted or presented to the agency by a legislative
commttee or commission or by a nenber or nmenbers of the senate or
assenbly shall be considered public conment and shall be summarized and
anal yzed in the assessnent.

S 3. Subdivision 1 of section 202-a of the state admi nistrative proce-
dure act, as anended by chapter 171 of the laws of 1994, is anmended to
read as foll ows:

1. In [devel oping] THE I NI TI AL DEVELOPMENT, PREPARATI ON AND PROMULGA-
TION OF a rule, an agency shall, to the extent consistent with the
obj ectives of applicable statutes, consider utilizing approaches which
are designed to avoid undue deleterious econonmc effects or overly
burdensone i npacts of the rule upon persons, including persons residing
in New York state's rural areas, directly or indirectly affected by it
or upon the econony or adnministration of state or [|ocal governnental
agencies. Such approaches shall include, but not be limted to, the
speci fication of performance standards rather than design standards.
PRI OR TO PROMULGATI NG SUCH RULE, THE AGENCY SHALL, BY SUCH PROMULGATI ON,
HAVE AN AFFI RVATI VE DUTY TO REACH OUT TO REGULATED PERSONS WHO MAY BE
ADVERSELY AFFECTED AND OBTAI N FROM SUCH PERSONS THEI R COMVENTS AND COST
ESTI MATES THAT MAY BE | MPOSED UPON SUCH PERSONS.

S 4. Paragraphs (c), (d) and (g) of subdivision 3 of section 202-a of
the state admi nistrative procedure act, as anended by chapter 520 of the
| aws of 1992, are amended to read as foll ows:

(c) Costs. A statenent detailing the projected costs of the rule,
whi ch shal | indicate:

(i) (A the costs for the inplenentation of, and continuing conpliance
with, the rule to regul ated persons;

[(i1)] (B) the costs for the inplenmentation of, and conti nued adm ni s-
tration of, the rule to the agency and to the state and its |oca
governments; and
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[ (© the information, including the source or sources of such
f on, and net hodol ogy upon which the cost analysis is based; or

[ (I'1) where an agency finds that, AFTER A REASONABLE GOCD FAI TH
EFFORT HAS BEEN MADE, it cannot fully provide a statenent of such costs,
a statenent setting forth its best GOOD FAITH estinmate, which shal
indicate the information and nethodol ogy upon whi ch such best estinmate
is based and the reason or reasons why a conplete cost statenent cannot
be provi ded; AND

(rery (A A SUMVARY OF AGENCY QOUTREACH EFFORTS MADE TO REGULATED
PERSONS WHO MAY BE ADVERSELY AFFECTED BY ANY RULE BEFORE THE NOTICE OF
PROPCSED RULE MAKING | S FI LED W TH THE SECRETARY OF STATE. SUCH OUTREACH
EFFORTS SHALL ASK FOR COST ESTI MATES, ADM NI STRATI VE BURDENS AND ADVERSE
EFFECTS THAT MAY BE CAUSED BY ADOPTI NG SUCH RULE; AND

(B) A SUWARY OF COWENTS RECEIVED BY THE AGENCY FROM REGULATED
PERSONS, WHO MAY BE ADVERSELY AFFECTED BY SUCH PROPOSED RULE MAKI NG
PURSUANT TO CLAUSE (A) OF TH S SUBPARAGRAPH.

(d) Paperwork. A statenent describing the need for any reporting
requi renents, including forns and ot her paperwork OR OTHER ADM NI STRA-
TI VE BURDENS, which would be required as a result of the rule;

(g) Alternative approaches. A statenent indicating whether any signif-
icant alternatives to the PROPOSED rule OR PROVI SIONS OF THE PROPOSED
RULE were considered by the agency, including a discussion of such
alternatives and the reasons why they were not incorporated into the
rule. IN ADDI TI ON, SUCH STATEMENT SHALL DI SCLOSE SI GNI FI CANT ALTERNATI VE
APPROACHES SUGGESTED BY REGULATED PERSONS WHO MAY BE ADVERSELY AFFECTED
BY SUCH PROPCSED RULE MAKI NG PRI OR TO FI LI NG A PROPOSED RULE MAKI NG W TH
THE SECRETARY OF STATE OBTAI NED FROM OQUTREACH EFFORTS CONDUCTED PURSUANT
TO SUBPARAGRAPH (I111) OF PARAGRAPH (C) OF THI' S SUBDI VI SI ON

S 5. Paragraph (i) of subdivision 6 of section 202-a of the state
adm ni strative procedure act, as anended by chapter 850 of the I|aws of
1990, is amended to read as foll ows:

(i) the information, COSTS, PAPERWORK OR ALTERNATIVE APPROACHES
presented in the statenent is inadequate, M SLEADI NG or inconplete, AS
DETERM NED BY SUCH AGENCY OR BROUGHT TO THE ATTENTI ON OF SUCH AGENCY BY
REGULATED PERSONS BEFORE, DURI NG AND AFTER SUCH PROPOSED RULE WAS FI LED
WTH THE SECRETARY OF STATE, provided, however, such revised statenent
shall be subnmitted as soon as practicable to the secretary of state for
publication in the state register, provided, further, if such statenent
exceeds two thousand words, the notice shall include only a summary of
such statenment in less than two thousand words;

S 6. Subdivision 1 of section 202-b of the state admi nistrative proce-
dure act, as anended by chapter 611 of the |laws of 1996, is anmended to
read as foll ows:

1. In [devel oping] | N TIAL DEVELOPMENT, PREPARATION AND PROMULGATI ON
OF a rule, the agency shall consider utilizing approaches that wl|
acconpl i sh the objectives of applicable statutes while mnimzing any
adverse econonmic inpact of +the rule on snall businesses and | oca
governnents. THE AGENCY SHALL HAVE AN AFFI RVATI VE DUTY TO REACH QUT TO
REGULATED PERSONS WHO MAY BE ADVERSELY AFFECTED BY THE PROMULGATI ON OF A
PROPCSED RULE MAKING AND OBTAIN FROM SUCH PERSONS THEI R COMVENTS AND
COST ESTI MATES OF ALL COSTS THAT MAY BE | MPOSED UPON SUCH PERSONS.
Consistent wth the objectives of applicable statutes, the agency shal
consi der such approaches as:

(a) the establishment of differing conpliance or reporting require-
ments or tinmetables that take into account the resources available to
smal | busi nesses and | ocal governnents;
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(b) the use of performance rather than design standards; [and]

(c) an exenption fromcoverage by the rule, or by any part thereof,
for small businesses and | ocal governnents so long as the public health,
safety or general welfare is not endangered[.]; AND

(D) WERE OBTAI NED FROM COMVENTS AND ALTERNATI VE APPROACHES THAT COVE
FROM REGULATED PERSONS PRIOR TO FILING A PROPCSED RULE MAKI NG DERI VED
FROM AGENCY QOUTREACH EFFORTS CONDUCTED PURSUANT TO SUBPARAGRAPH (111) OF
PARAGRAPH (C) OF SUBDI VI SI ON THREE OF SECTI ON TWO HUNDRED TWO-A OF THI' S
ARTI CLE

S 7. Paragraph (e) of subdivision 2 of section 202-b of the state
adm ni strative procedure act, as anended by chapter 611 of the [|aws of
1996, is anmended and two new paragraphs (e-1) and (e-2) are added to
read as foll ows:

(e) an indication of howthe rule is designed to mninm ze any adverse
econonmi ¢ inpact of such rule on small businesses and | ocal governnents,
including informati on regarding whether the approaches suggested in
subdi vi si on one of this section or other sinilar approaches were consid-
ered; [and]

(E-1) A SUWMVARY OF AGENCY OUTREACH EFFORTS MADE TO REGULATED PERSONS
VHO MAY BE ADVERSELY AFFECTED BY ANY RULE BEFORE THE NOTI CE OF PROPCSED
RULE MAKING IS FILED WTH THE SECRETARY OF STATE. SUCH OUTREACH EFFORTS
SHALL ASK FOR COST ESTI MATES, ADM NI STRATI VE BURDENS AND ADVERSE EFFECTS
THAT MAY BE CAUSED BY ADOPTI NG SUCH RULE

(E-2) A SUMWWARY OF COMMENTS RECEI VED BY THE AGENCY, PURSUANT TO PARA-
GRAPH (E-ONE) OF THI'S SUBDI VI SION, FROM REGULATED PERSONS WHO MAY BE
ADVERSELY AFFECTED BY SUCH PROPOSED RULEMAKI NG AND

S 8. Subdivision 6 of section 202-b of the state admi nistrative proce-
dure act, as anended by chapter 611 of the laws of 1996, is anended to
read as foll ows:

6. When any rule is proposed for which a regulatory flexibility analy-
sis is required, the agency shall assure that snall busi nesses and | oca
governments have been given an ADVANCED opportunity to participate in
[the] DEVELOPMENT, PREPARATI ON AND DRAFTING OF A PROPCSED rule naking
t hrough such activities as:

(a) the publication of a general notice for the proposed rul e naking
PRI OR TO BEI NG FI LED W TH THE SECRETARY OF STATE in publications likely
to be obtained by small businesses and | ocal governnents of the types
affected by the proposed rul e;

(b) the PRIOR direct notification of interested small businesses and
| ocal governnments THAT MAY BE affected by the proposed rule;

(c) the conduct of special open conferences concerning the proposed
rule PRIOR TO FI LI NG WTH THE SECRETARY OF STATE for small businesses
and | ocal governnents THAT MAY BE ADVERSELY affected by the rule; and

(d) the adoption or nodification of agency procedural rules to reduce
the cost or conplexity of participation in the rule making PROCESS by
smal | busi nesses and | ocal governnents.

S 9. Paragraph (i) of subdivision 7 of section 202-b of the state
adm ni strative procedure act, as anended by chapter 850 of the [|aws of
1990, is amended to read as foll ows:

(i) the information, COSTS, PAPERWORK OR ALTERNATIVE APPROACHES
presented in the analysis subnmtted pursuant to this section is inade-
quat e, M SLEADI NG or i nconplete, AS DETERM NED BY SUCH AGENCY OR BROUGHT
TO THE ATTENTI ON OF SUCH AGENCY BY REGULATED PERSONS BEFORE, DURI NG AND
AFTER SUCH PROPOSED RULE WAS FILED WTH THE SECRETARY OF STATE,
provi ded, however, such revised analysis shall be subnmtted as soon as
practicable to the secretary of state for publication in the state
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register, provided, further, if such statenent exceeds two thousand
words, the notice shall include only a sunmary of such statenment in |ess
than two thousand words;

S 10. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



