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STATE OF NEW YORK

7093
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
May 1, 2013

I ntroduced by M of A SALADINO -- read once and referred to the Comit -
tee on Mental Health

AN ACT to anend the nental hygiene law, in relation to elimnating the
alternative of strict and intensive supervision and treatnment for sex
of fenders requiring civil managenent; and to repeal section 10.11 of
the nental hygiene law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision (c) of section 10.01 of the nental hygi ene |aw,
as added by chapter 7 of the laws of 2007, is anmended to read as
fol | ows:

(c) That [for other sex offenders, it can be effective and appropriate
to provide treatnment in a reginen of strict and intensive outpatient
supervi sion. Accordingly, civil conmtnent should be only one elenent in
a range of responses to the need for treatnent of sex offenders. The]
THE goal of a conprehensive systemshould be to protect the public,
reduce recidivism and ensure offenders have access to proper treatnent.

S 2. Subdi visions (q), (r) and (s) of section 10.03 of the nental
hygi ene | aw, as added by chapter 7 of the |aws of 2007, are anended to
read as foll ows:

(q) "Sex offender requiring civil managenent” means a detai ned sex
of fender who suffers froma nmental abnormality. A sex offender requiring
civil managenent can, as determ ned by procedures set forth in this
article, be [either (1)] a dangerous sex offender requiring confinenent
[or (2) a sex offender requiring strict and intensive superV|S|on]

(r) ["Sex offender requiring strict and intensive supervision" nmeans a
det ai ned sex of fender who suffers froma nmental abnornmality but is not a
danger ous sex offender requiring confinenent.

(s)] "Sexually notivated" nmeans that the act or acts constituting a
desi gnated felony were conmtted in whole or in substantial part for the
pur pose of direct sexual gratification of the actor.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 3. Subdivision (f) of section 10.07 of the nmental hygiene | aw, as
added by chapter 7 of the laws of 2007, is amended to read as foll ows:

(f) If the jury, or the court if a jury trial is waived, determ nes
that the respondent is a detained sex offender who suffers froma nental
abnormality, then the court shall consider whether the respondent is a
dangerous sex offender requiring confinement [or a sex offender requir-
ing strict and intensive supervision]. The parties may offer additiona
evi dence, and the court shall hear argunent, as to that issue. If the
court finds by clear and convincing evidence that the respondent has a
mental abnormality involving such a strong predisposition to conmt sex
of fenses, and such an inability to control behavior, that the respondent
is likely to be a danger to others and to conmt sex offenses if not
confined to a secure treatnment facility, then the court shall find the
respondent to be a dangerous sex offender requiring confinenment. In such
case, the respondent shall be commtted to a secure treatnent facility
for care, treatnment, and control until such time as he or she no | onger
requires confinenent. [If the court does not find that the respondent is
a dangerous sex offender requiring confinenment, then the court shal
make a finding of disposition that the respondent is a sex offender
requiring strict and intensive supervision, and the respondent shall be
subject to a reginen of strict and intensive supervision and treatnment
in accordance with section 10.11 of this article.] In making a finding
[of disposition], the court shall consider [the conditions that would be
i nposed upon the respondent if subject to a reginmen of strict and inten-
sive supervision, and] all available information about the prospects for
the respondent’'s possible re-entry into the community.

S 4. Subdivision (g) of section 10.08 of the nmental hygi ene | aw, as
added by chapter 7 of the laws of 2007, is amended to read as foll ows:

(g) In preparing for or conducting any hearing or trial pursuant to
the provisions of this article, and in preparing any petition under the
provisions of this article, the respondent shall have the right to have
counsel represent himor her, provided that the respondent shall not be
entitled to appoi ntnment of counsel prior to the tinme provided in section
10.06 of this article. The attorney general shall represent the state.
Any relevant witten reports of psychiatric exanm ners shall be adm ssi -
bl e, regardl ess of whether the author of the report is called to testi-
fy, so long as they are certified pursuant to subdivision (c) of rule
forty-five hundred eighteen of the civil practice |law and rules, in any
proceedi ng or hearing held pursuant to subdivision (g) or (h) of section
10.06 of this article[, paragraph two of subdivision (a), or paragraph
four of subdivision (d), or subdivision (e), (g) or (h) of section 10.11
of this article]. In all other proceedings or hearings held pursuant to
this article, such adm ssibility shall require a showi ng of the author's
unavailability to testify, or other good cause. Al plea mnutes and
prior trial testinmony from the wunderlying crimnal proceeding, and
records from previous proceedings under this article, shall be adm ssi-
ble. Each witness, whether <called by the attorney general or the
respondent, nust, unless he or she would be authorized to give unsworn
evidence at a trial, testify under oath, and may be cross-exam ned. The
respondent may, as a matter of right, testify in his or her own behal f,
call and exam ne other w tnesses, and produce other evidence in his or
her behalf. The respondent nay not, however, cause a subpoena to be
served on the person against whom the sex offense was conmmtted or
alleged to have been conmtted by the respondent, except upon order of
the court for good cause shown. Either party may request closure of the
courtroom or sealing of papers, for good cause shown.
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S 5. Subdivisions (e), (f) and (h) of section 10.09 of the nental
hygi ene | aw, as added by chapter 7 of the |aws of 2007, are anended to
read as follows:

(e) If, at any time, the conm ssioner determ nes that the respondent
no |l onger is a dangerous sex offender requiring confinenent, the comm s-
sioner shall petition the court for discharge of the respondent [or for
the inposition of a reginen of strict and intensive supervision and
treatnment]. The petition shall be served upon the attorney general and
the respondent, and filed in the suprene or county court where the
person is |located. The court, upon review of the petition, shall either
order the requested relief or order that an evidentiary hearing be held.

(f) The respondent nmy at any tinme petition the court for discharge
[and/or release to the community under a reginmen of strict and intensive
supervision and treatnent]. Upon review of the respondent's petition,
other than in connection with annual reviews as described in subdivi-
sions (a), (b) and (d) of this section, the court nmy order that an
evidentiary hearing be held, or may deny an evidentiary hearing and deny
the petition wupon a finding that the petition is frivolous or does not
provi de sufficient basis for reexam nation prior to the next annua
review. |If the court orders an evidentiary hearing under this subdivi-
sion, the attorney general shall have the burden of proof as to whether
the respondent is currently a dangerous sex offender requiring confine-
nment .

(h) At the conclusion of an evidentiary hearing, if the court finds by
cl ear and convi nci ng evi dence that the respondent is currently a danger-

ous sex offender requiring confinenent, the court shall continue the
respondent’'s confinenent. [Qtherwi se the court, unless it finds that the
respondent no |onger suffers froma nental abnormality, shall issue an

order providing for the discharge of the respondent to a reginmen of
strict and intensive supervision and treatnment pursuant to section 10.11
of this article.]

S 6. Section 10.11 of the nmental hygiene | aw i s REPEALED

S 7. This act shall take effect on the thirtieth day after it shal
have becone a | aw



