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STATE OF NEW YORK

5963--A
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
March 12, 2013

Introduced by M of A ENGLEBRI GHT, ZEBROWSKI, SWEENEY, RAMOS, BOYLAND
MONTESANO, GRAF -- Milti-Sponsored by -- M of A TH ELE -- read once
and referred to the Comittee on Racing and Wagering -- committee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said conmttee

AN ACT to anend the racing, pari-nutuel wagering and breeding law and
the tax law, in relation to allowng off-track betting corporations in
the state to host video lottery term nals

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 503 of the racing, pari-nutuel wagering and breed-
ing law i s amended by adding a new subdivision 10-a to read as foll ows:

10-A. IN A REG ON I N WH CH NO PARTI CI PATI NG COUNTY CONTAI NS EI THER A
THOROUGHBRED OR STANDARDBRED RACETRACK LICENSED TO OPERATE BY THE
COW SSI ON, TO OPERATE VI DEO LOTTERY GAM NG AT A CORPORATION S FACI LITY
VWHI CH | S LI CENSED PURSUANT TO SECTI ON ONE THOUSAND ElI GHT OR ONE THOUSAND
NI NE OF TH S CHAPTER;

S 2. Subparagraph (ii) of paragraph 1 of subdivision b of section 1612
of the tax |l aw, as anended by section 6 of part K of chapter 57 of the
| aws of 2010, clause (F) as anended by section 1 of part T of chapter 59
of the laws of 2013, clause (H) as anended by chapter 454 of the | aws of
2012, <clause (I) as added by section 1 of part O of chapter 61 of the
| aws of 2011, is anended to read as foll ows:

(ii) less a vendor's fee the anmount of which is to be paid for serving
as a lottery agent to the track operator of a vendor track; AND LESS A
VENDOR S FEE TO BE PAID FOR SERVI NG AS A LOTTERY AGENT TO THE REG ONAL
OFF- TRACK BETTI NG CORPORATI ON OPERATOR AT AN AUTHORI ZED PARTI Cl PATI NG
OFF- TRACK BETTI NG FACI LI TY LI CENSED PURSUANT TO ElI THER SECTI ON ONE THOU
SAND EI GHT OR ONE THOUSAND NI NE OF THE RACI NG PARI - MUTUEL WAGERI NG AND
BREEDI NG LAW

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) having fewer than one thousand one hundred video ganm ng machi nes,
at a rate of thirty-five percent for the first fifty mllion dollars
annual Iy, twenty-eight percent for the next hundred mllion dollars
annual ly, and twenty-five percent thereafter of the total revenue
wagered at the vendor track after payout for prizes pursuant to this
chapter;

(B) havi ng one thousand one hundred or nore video gam ng machi nes, at
a rate of thirty-one percent of the total revenue wagered at the vendor
track after payout for prizes pursuant to this chapter, except for such
facility located in the county of Wstchester, in which case the rate
shall be thirty percent until March thirty-first, two thousand twel ve.

Not wi t hst andi ng the foregoing, not later than April first, two thou-
sand twelve, the vendor fee AT SUCH TRACK OR VENDOR OFF- TRACK BETTI NG
FACI LI TY shall becone thirty-one percent and remain at that |evel there-
after; and except for Aqueduct racetrack, in which case the vendor fee
shall be thirty-eight percent of the total revenue wagered at the vendor
track after payout for prizes pursuant to this chapter;

(© notw thstanding clauses (A and (B) of this subparagraph, when the
vendor track OR VENDOR OFF- TRACK BETTING FACILITY is located in an area
with a population of Iess than one mllion within the forty mle radius
around such track, at a rate of thirty-nine percent for the first fifty
mllion dollars annually, twenty-eight percent for the next hundred
mllion dollars annually, and twenty-five percent thereafter of the
total revenue wagered at the vendor track OR VENDOR OFF-TRACK BETTI NG
FACI LI TY after payout for prizes pursuant to this chapter;

(D) notwithstanding clauses (A), (B) and (C of this subparagraph
when the vendor track OR VENDOR OFF- TRACK BETTING FACILITY is |located
within fifteen miles of a Native American class Ill ganming facility at a
rate of forty-one percent of the total revenue wagered at the vendor
track after payout for prizes pursuant to this chapter;

(E) notwi t hstanding clauses (A, (B), (€ and (D) of this subpara-
graph, when a Native Anerican class IIl gamng facility is established,
after the effective date of this subparagraph, within fifteen mles of
the vendor track OR VENDOR OFF-TRACK BETTING FACILITY, at a rate of
forty-one percent of the total revenue wagered after payout for prizes
pursuant to this chapter

(E-1) for purposes of this subdivision, the term"class Il gam ng"
shall have the neaning defined in 25 U S.C. S 2703(8).

(F) notwi t hstanding clauses (A, (B), (©, (D and (E) of this subpar-
agraph, when a vendor track, is located in Sullivan county and wthin
sixty mles fromany gamng facility in a contiguous state such vendor
fee shall, for a period of six years conmencing April first, two thou-
sand eight, be at a rate of forty-one percent of the total revenue
wagered at the vendor track after payout for prizes pursuant to this
chapter, after which tinme such rate shall be as for all tracks in clause
(C of this subparagraph.

(G notwithstanding clauses (A, (B), (O, (D, (E) and (F) of this
subpar agr aph, when no nore than one vendor track | ocated in the town of
Thonpson in Sullivan county at the site of the former Concord Resort at
which a qualified capital investnent has been nade and no fewer than one
t housand full-time, permanent enployees have been newly hired, is
located in Sullivan county and is within sixty mles fromany gam ng
facility in a contiguous state, then for a period of forty years the
vendor's fee shall equal the total revenue wagered at the vendor track
after payout of prizes pursuant to this subdivision reduced by the
greater of (i) twenty-five percent of total revenue after payout for



Co~NOoOUIT~hWNE

A. 5963--A 3

prizes for "video lottery games” or (ii) for the first eight vyears of
operation thirty-eight mllion dollars, and beginning in the ninth year
of operation such amount shall increase annually by the I|esser of the
increase in the consuner price index or two percent, plus seven percent
of total revenue after payout of prizes. In addition, in the event the
vendor fee is calculated pursuant to subclause (i) of this clause, the
vendor's fee shall be further reduced by 11.11 percent of the anobunt by
which total revenue after payout for prizes exceeds two hundred fifteen
mllion dollars, but in no event shall such reduction exceed five
mllion dollars.

Provi ded, however, that in the case of no nore than one vendor track
| ocated in the town of Thonpson in Sullivan county at the site of the
former Concord Resort with a qualified capital investnent, and one thou-
sand full-time, permanent enployees if at any tinme after three years of
openi ng operations of the licensed video gamng facility or |I|icensed
vendor track, the vendor track experiences an enpl oynent shortfall, then
the recapture amount shall apply, for only such period as the shortfal
exi st s.

For the purposes of this section "qualified capital investnment" shal

mean an investnent of a mninmum of six hundred million dollars as
reflected by audited financial statenents of which not less than three
hundred mllion dollars shall be conprised of equity and/or mezzani ne

financing as an initial investnent in a county where twelve percent of
the population is below the federal poverty |evel as neasured by the
nost recent Bureau of Census Statistics prior to the qualified capital
i nvestnment comencing that results in the construction, devel opment or
i nprovenent of at Jleast one eighteen hole golf course, and the
construction and i ssuance of certificates of occupancy for hotels, |odg-
ing, spas, dining, retail and entertai nnent venues, parking garages and
ot her capital inprovenents at or adjacent to the |icensed video gam ng
facility or |licensed vendor track which pronote or encourage increased
attendance at such facilities.

For the purposes of this section, "full-time, permanent enployee"
shall nmean an enployee who has worked at the video gaming facility,
vendor track or related and adjacent facilities for a minimum of thir-
ty-five hours per week for not |ess than four consecutive weeks and who
is entitled to receive the usual and custonmary fringe benefits extended
to other enployees wth conparable rank and duties; or two part-tine
enpl oyees who have worked at the video gam ng facility, vendor track or
related and adjacent facilities for a conmbined mninmmof thirty-five
hours per week for not less than four consecutive weeks and who are
entitled to receive the usual and custonmary fringe benefits extended to
ot her enpl oyees with conparable rank and duti es.

For the purpose of this section "enploynent goal" shall mean one thou-
sand five hundred full-tinme permanent enployees after three years of

opening operations of the licensed video ganing facility or |icensed
vendor track.
For the purpose of this section "enploynent shortfall” shall nean a

| evel of enploynent that falls bel ow the enploynent goal, as certified
annual ly by vendor's certified accountants and the chairman of the
enpi re state devel opnment corporation.

For the purposes of this section "recapture amount” shall nean the
di fference between the amount of the vendor's fee paid to a vendor track
with a qualified capital investnent, and the vendor fee otherw se paya-
ble to a vendor track pursuant to clause (F) of this subparagraph, that
is rei mbursable by the vendor track to the division for paynent into the
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state treasury, to the credit of the state lottery fund created by
section ninety-two-c of the state finance |aw, due to an enpl oynent
shortfall pursuant to the follow ng schedule only for the period of the
enpl oynment shortfall:

(i) one hundred percent of the recapture anount if the enpl oynent
shortfall is greater than sixty-six and two-thirds percent of the
enpl oynment goal ;

(ii) seventy-five percent of the recapture anount if the enpl oynent
shortfall is greater than thirty-three and one-third percent of the
enpl oynment goal ;

(ii1) forty-nine and one-half percent of the recapture anount if the

enpl oynment shortfall is greater than thirty percent of the enploynent
goal ;

(iv) twenty-two percent of the recapture anount if the enpl oynent
shortfall is greater than twenty percent of the enpl oynent goal;

(v) eleven percent of the recapture anmount if the enploynment shortf al
is greater than ten percent of the enploynment goal.

(H) notwi t hstandi ng clauses (A, (B, (O, (D, (E), (F) and (G of
this subparagraph, the track operator of a vendor track OR OFF- TRACK
BETTI NG OPERATOR OF A VENDOR OFF- TRACK BETTING CORPORATION shall be
eligible for a vendor's capital award of up to four percent of the total
revenue wagered at the vendor track OR VENDOR OFF- TRACK BETTI NG FACI LI TY
after payout for prizes pursuant to this chapter, which shall be used
exclusively for capital project investnents to inprove the facilities of
t he vendor track which pronote or encourage increased attendance at the
video lottery gamng facility including, but not limted to hotels,
other lodging facilities, entertainment facilities, retail facilities,
dining facilities, events arenas, parking garages and ot her inprovenents
that enhance facility anenities; provided that such capital investnents
shall be approved by the division, in consultation with the state
[racing and wagering board] GAM NG COW SSION, and that such vendor
track OR VENDOR OFF- TRACK BETTI NG FACI LI TY denonstrates that such capi-
tal expenditures wll increase patronage at such vendor track's OR
VENDOR S OFF- TRACK BETTING facilities and increase the anobunt of revenue
generated to support state education prograns. The annual armount of such
vendor's capital awards that a vendor track shall be eligible to receive
shall be limted to two mllion five hundred thousand dollars, except
for Aqueduct racetrack, for which there shall be no vendor's capital
awar ds. Except for tracks OR OFF- TRACK BETTING FACILITIES having |ess
t han one thousand one hundred vi deo gam ng nmachi nes, each track operator
OR OFF- TRACK BETTI NG FACI LI TY OPERATOR shall be required to co-invest an
anmount of capital expenditure equal to its cunulative vendor's capital
award. For all tracks OR OFF- TRACK BETTI NG FACI LI TIES, except for Ague-
duct racetrack, the amount of any vendor's capital award that is not
used during any one year period may be carried over into subsequent
years ending before April first, two thousand fourteen. Any anount
attributable to a capital expenditure approved prior to April first, two
t housand fourteen and conpl eted before April first, two thousand sixteen
shall be eligible to receive the vendor's capital award. In the event
that a vendor track's capital expenditures, approved by the division
prior to April first, two thousand fourteen and conpleted prior to Apri
first, two thousand si xteen, exceed the vendor track's cunul ative capi-
tal award during the five year period ending April first, two thousand
fourteen, the vendor shall continue to receive the capital award after
April first, two thousand fourteen until such approved capital expendi -
tures are paid to the vendor track subject to any required co-invest-
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ment. In no event shall any vendor track OR VENDOR OFF- TRACK BETTI NG
FACILITY that receives a vendor fee pursuant to clause (F) or (G of
this subparagraph be eligible for a vendor's capital award under this
section. Any operator of a vendor track OR VENDOR OFF- TRACK BETTI NG
FACI LI TY which has received a vendor's capital award, choosing to divest
the capital inprovenent toward which the award was applied, prior to the
full depreciation of the capital inprovenent in accordance wth general -
|y accepted accounting principles, shall reinburse the state in anounts
equal to the total of any such awards. Any capital award not approved
for a capital expenditure at a video lottery gamng facility by Apri
first, two thousand fourteen shall be deposited into the state lottery
fund for education aid; and

(1) Notwi thstanding any provision of lawto the contrary, free play
al l omance <credits authorized by the division pursuant to subdivision f
of section sixteen hundred seventeen-a of this article shall not be
included in the calculation of the total anbunt wagered on video lottery
ganmes, the total anmount wagered after payout of prizes, the vendor fees
payable to the operators of video lottery facilities, vendor's capital
awards, fees payable to the division's video |lottery gam ng equi prment
contractors, or racing support paynents.

S 3. Subparagraph (iii) of paragraph 1 and the opening paragraph of
paragraph 2 of subdivision b of section 1612 of the tax |aw, subpara-
graph (iii) of paragraph 1 as anended by section 1 of part O 1 of chap-
ter 57 of the laws of 2009, and the opening paragraph of paragraph 2 as
anended by section 1 of part J of chapter 55 of the |aws of 2013, are
amended to read as foll ows:

(ii1) less an additional vendor's marketing allowance at a rate of ten
percent for the first one hundred mllion dollars annually and eight
percent thereafter of the total revenue wagered at the vendor track OR
VENDOR OFF- TRACK BETTI NG FACI LI TY after payout for prizes to be used by
the vendor track OR VENDOR OFF- TRACK BETTI NG FACILITY for the nmarketing
and pronotion and associ ated costs of its video lottery gamng oper-
ations and pari-nutuel horse racing operations, as |ong as any such
costs associated with pari-nutuel horse racing operations sinultaneously
encourage increased attendance at such vendor's video lottery gamng
facilities, consistent with the customary manner of narketing conparabl e
operations in the industry and subject to the overall supervision of the
di vision; provided, however, that the additional vendor's marketing
al l omance shall not exceed eight percent in any year for any operator of
a racetrack located in the county of Westchester or Queens; provided,
however, a vendor track OR VENDOR OFF-TRACK BETTING FACILITY that
receives a vendor fee pursuant to clause (G of subparagraph (ii) of
this paragraph shall not receive the additional vendor's narketing
al l omance. In establishing the vendor fee, the division shall ensure the
maxi mum | ottery support for education while also ensuring the effective
i npl enentation of section sixteen hundred seventeen-a of this article
t hrough the provision of reasonabl e rei nbursenents and conpensation to
vendor tracks OR VENDOR OFF- TRACK BETTI NG FACI LI TIES for participation
in such program Wthin twenty days after any award of lottery prizes,
the division shall pay into the state treasury, to the credit of the
state lottery fund, the balance of all noneys received fromthe sale of
all tickets for the lottery in which such prizes were awarded renmai ni ng
after provision for the paynent of prizes as herein provided. Any reven-
ues derived fromthe sale of advertising on lottery tickets shall be
deposited in the state lottery fund.
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As consideration for the operation of a video lottery gamng facility,

the division, shall cause the investnment in the racing industry of a
portion of the vendor fee received pursuant to paragraph one of this
subdivision in the mnner set forth in this subdivision. Wth the

exception of ANY VENDOR OFF- TRACK BETTI NG FACI LI TY AND Agueduct race-
track, each such track shall dedicate a portion of its vendor fees,
received pursuant to clause (A, (B, (O, (D, (E), (F), or (G of
subpar agraph (ii) of paragraph one of this subdivision, solely for the
purpose of enhancing purses at such track, in an anmount equal to eight
and three-quarters percent of the total revenue wagered at the vendor
track after pay out for prizes. One percent of such purse enhancenent
anount shall be paid to the gam ng comm ssion to be used exclusively to
pronote and ensure equine health and safety in New York. Any portion of
such funding to the gam ng comm ssion unused during a fiscal year shal
be returned to the video lottery gam ng operators on a pro rata basis in
accordance w th the anmounts originally contributed by each operator and
shall be used for the purpose of enhancing purses at such track. In
addition, wth the exception of Aqueduct racetrack, one and one-quarter
percent of total revenue wagered at the vendor track after pay out for
prizes, received pursuant to clause (A, (B, (O, (D, (), (F), or (G
of subparagraph (ii) of paragraph one of this subdivision, shall be
di stributed to the appropriate breeding fund for the manner of racing
conducted by such track.

S 4. Subdivision a of section 1617-a of the tax |law, as anended by
section 2 of part O 1 of chapter 57 of the |laws of 2009, is anmended to
read as foll ows:

a. The division of the lottery is hereby authorized to |icense, pursu-
ant to rules and regulations to be promnul gated by the division of the
|ottery, the operation of video lottery gamng at (1) Aqueduct, Monti-
cello, Yonkers, Finger Lakes, and Vernon Downs racetracks, or at any
ot her racetrack |icensed pursuant to article three of the racing, pari-
nmut uel wagering and breeding |law that are located in a county or coun-
ties in which video lottery gam ng has been authorized pursuant to | oca
| aw, excluding the licensed racetrack conmonly referred to in article
three of the racing, pari-nutuel wagering and breeding | aw as the "New
York state exposition"” held in Onondaga county and the racetracks of the
non-profit racing association known as Bel nont Park racetrack and the
Saratoga thoroughbred racetrack; AND (2) AT ONE REG ONAL OFF- TRACK
BETTI NG CORPORATI ON FACI LI TY LI CENSED PURSUANT TO SECTION ONE THOUSAND
EIGHT OR ONE THOUSAND N NE OF THE RACI NG PARI-MJTUEL WAGERI NG AND
BREEDI NG LAW W THI N ANY REA ON | N WHI CH NO PARTI Cl PATI NG COUNTY CONTAI NS
El THER A THOROUGHBRED OR STANDARDBRED RACETRACK LI CENSED TO OPERATE BY
THE STATE GAM NG COW SSI ON.  Such rul es and regul ati ons shall provide,
as a condition of licensure, that racetracks OR REQ ONAL OFF- TRACK
BETTI NG CORPORATIONS, AS CREATED BY SECTION FI VE HUNDRED TWO OF THE
RACI NG, PARI - MUTUEL WAGERI NG AND BREEDI NG LAW to be licensed are certi -
fied to be in conpliance with all state and local fire and safety codes,
that the division is afforded adequate space, infrastructure, and anen-
ities consistent wth industry standards for such video gam ng oper-
ations as found at racetracks in other states, that racetrack OR
REG ONAL OFF- TRACK BETTI NG CORPORATI ON enpl oyees involved in the opera-
tion of video lottery gam ng pursuant to this section are |licensed by
the racing and wagering board, and such other terns and conditions of
licensure as the division nmay establish. Notw thstandi ng any inconsist-
ent provision of Ilaw, video lottery gamng at a racetrack OR REG ONAL
OFF- TRACK BETTI NG CORPORATI ON pursuant to this section shall be deened
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an approved activity for such racetrack OR REG ONAL OFF- TRACK BETTI NG
CORPCRATI ON under the relevant city, county, town, or village Iland use
or zoning ordinances, rules, or regulations. No entity |licensed by the
di vision operating video lottery gamng pursuant to this section nay
house such gam ng activity in a structure deened or approved by the
division as "tenporary" for a duration of |onger than ei ghteen-nonths.
Not hing in this section shall prohibit the division from Ilicensing an
entity to operate video lottery gamng at an existing racetrack as
authorized in this subdivision whether or not a different entity is
licensed to conduct horse racing and pari-nmutuel wagering at such race-
track pursuant to article two or three of the racing, pari-nutuel wager-
i ng and breeding | aw.

The division, in consultation with the [racing and wagering board]
STATE GAM NG COW SSI ON, shall establish standards for approval of the
tenporary and pernanent physical |ayout and construction of any facility
or building devoted to a video lottery gam ng operation. In reviewng
such application for the construction or reconstruction of facilities
rel ated or devoted to the operation or housing of video lottery gam ng
operations, the division, in consultation with the racing and wageri ng
board, shall ensure that such facility:

(1) possesses superior consumer anenities and conveni ences to encour-
age and attract the patronage of tourists and other visitors from across
the region, state, and nation.

(2) has adequate notor vehicle parking facilities to satisfy patron
requirenents.

(3) has a physical layout and location that facilitates access to and
fromthe horse racing track portion of such facility to encourage patro-
nage of live horse racing events that are conducted at such track.

S 5. This act shall take effect the first of January next succeedi ng
the date on which it shall have beconme a | aw



