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STATE OF NEW YORK
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2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 9, 2013

Introduced by M of AL DINONTZ -- read once and referred to the Comit -
tee on Consuner Affairs and Protection -- reported and referred to the
Committee on Codes -- commttee discharged, bill amended, ordered
reprinted as anended and reconmtted to said conmittee -- recomitted
to the Commttee on Consumer Affairs and Protection in accordance with
Assenbly Rule 3, sec. 2 -- reported and referred to the Cormittee on
Codes -- commttee discharged, bill anmended, ordered reprinted as
amended and reconmitted to said commttee

AN ACT to amend the general business law, in relation to enacting the
di scount buying club consumer protection act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by adding a new article

30-B to read as foll ows:
ARTI CLE 30-B
DI SCOUNT BUYI NG CLUB CONSUMER PROTECTI ON ACT

SECTI ON 641. SHORT TI TLE.

641- A. DEFI NI TI ONS.

641-B. BUYER S OR OTHER OBLI GOR' S RI GHT TO CANCEL.

641-C. FORM OF NOTI CE; STATEMENT OF BUYER S RI GHTS.

641- D. ENFORCEMENT; PENALTI ES.

S 641. SHORT TITLE. TH S ARTI CLE SHALL BE KNOMWN AND MAY BE Cl TED AS
THE " DI SCOUNT BUYI NG CLUB CONSUMER PROTECTI ON ACT".

S 641-A. DEFINITIONS. AS USED IN THIS ARTICLE, THE FOLLOANNG TERMS
SHALL MEAN:

1. "BUSINESS DAY" SHALL EXCLUDE SATURDAYS, SUNDAYS, HOLI DAYS AND, I N
THE EVENT THAT THE BUYER PERSONALLY DELI VERS THE CANCELLATI ON NOTICE TO
THE CLUB, DAYS ON WHI CH THE SELLER OF THE BUYER S AGREEMENT | S CLOSED.

2. "BUYER' AS USED |IN TH S ARTI CLE MEANS ANY | NDI VI DUAL WHO ENTERS
| NTO AN AGREEMENT FOR SERVI CES W TH A DI SCOUNT BUYI NG CLUB.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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3. "DI SCOUNT BUYI NG CLUB" MEANS ANY PERSON, FIRM OR CORPORATI ON,
WHI CH, IN EXCHANGE FOR VALUABLE CONSI DERATI ON, OFFERS TO SELL OR TO
ARRANGE THE SALE OF GOODS OR SERVI CES TO | TS CUSTOMERS AT PRI CES REPRES-
ENTED TO BE LOAER THAN ARE GENERALLY AVAILABLE. SUCH TERM SHALL NOT
| NCLUDE:

(A) ANY COOPERATIVE BUYING ASSOCI ATION OR OTHER GROUP | N WHI CH NO
PERSON | S | NTENDED TO PROFI T OR ACTUALLY PROFI TS BEYOND THE BENEFI T THAT
ALL MEMBERS RECEI VE FROM BUYI NG AT A DI SCOUNT:

(B) ANY PERSON, FI RM OR CORPORATI ON THAT:

(1) FOR FIFTY DOLLARS OR LESS SELLS TI CKETS OR COUPONS VALID FOR USE
I N OBTAI Nl NG GOODS OR SERVI CES FROM A RETAI L MERCHANT; OR

(I1) AS A SERVICE COLLATERAL TO I TS PRI NCl PAL BUSI NESS, AND FOR NO
ADDI Tl ONAL CHARGE, ARRANGES FOR | TS MEMBERS OR CUSTOMERS TO PURCHASE OR
LEASE DI RECTLY FROM PARTI CULAR MERCHANTS AT A SPECI FI ED DI SCOUNT; OR

(I11) CHARGES AN ADVANCE FEE FOR ACCESS TO SERVI CE, OR MEMBER BENE-
FITS, AND ALLOAS THE BUYER TO TERM NATE MEMBERSH P BY NOTIFYING THE
PERSON, FIRM OR CORPORATI ON OF | NTENT TO TERM NATE MEMBERSH P W THOUT
FURTHER OBLI GATI ON TO MAKE ADDI TI ONAL PAYMENTS.

4. "SELLER' SHALL MEAN ANY PERSON, PARTNERSHI P, CORPORATI ON OR ASSOCI -
ATI ON ENGAGED | N THE SALE OF DI SCOUNT BUYI NG CLUB SERVI CES.

S 641-B. BUYER S OR OTHER OBLIGOR' S RI GHT TO CANCEL. 1. IN ADDI TION TO
ANY RI GHT OTHERW SE TO REVOKE AN OFFER, THE BUYER MAY CANCEL A DI SCOUNT
BUYI NG CLUB AGREEMENT UNTIL M DNl GHT OF THE THI RD BUSI NESS DAY AFTER THE
DAY ON WH CH THE BUYER HAS S| GNED THE AGREEMENT. SUCH AGREEMENT SHALL
| MPOSE NO LI ABI LI TY ON THE BUYER FOR SUCH CANCELLATI ON. THE SELLER SHALL
PROVI DE A REFUND OF ANY FEE PAI D BY THE BUYER NOT MORE THAN TEN BUSI NESS
DAYS AFTER SUCH CANCELLATI ON.

2. CANCELLATI ON OCCURS WHEN WRI TTEN NOTI CE OF CANCELLATION IS G VEN TO
THE SELLER  NOTI CE OF CANCELLATI ON NEED NOT TAKE A PARTI CULAR FORM AND
IS SUFFICIENT |F |T INDICATES, BY ANY FORM OF WRI TTEN EXPRESSI ON, THE
| NTENTI ON OR DESI RE OF THE BUYER TO CANCEL THE DI SCOUNT BUYING CLUB
AGREENMENT.

3. NOTICE OF CANCELLATION, IF G VEN BY MAIL, SHALL BE DEEMED G VEN
WHEN DEPOSI TED | N A MAI LBOX PROPERLY ADDRESSED AND POSTAGE PREPAI D.

S 641-C. FORM OF NOTI CE; STATEMENT OF BUYER S RIGHTS. 1. IN A DI SCOUNT
BUYI NG CLUB SERVI CE SALE, THE SELLER SHALL FURNI SH TO THE BUYER AT THE
TIME THE BUYER SIGNS THE DI SCOUNT BUYI NG CLUB AGREEMENT, A COMPLETED
FORM | N DUPLI CATE, CAPTI ONED "NOTI CE OF CANCELLATI ON', WH CH SHALL BE
ATTACHED TO THE AGREEMENT AND EASI LY DETACHABLE, AND WHI CH SHALL CONTAI N
IN NOT LESS THAN TEN- PO NT TYPE THE FOLLOW NG | NFORMATI ON AND STATEMENTS
IN THE SAME LANGUAGE, E. G SPAN SH, AS THAT USED | N THE AGREEMENT:

NOTI CE OF CANCELLATI ON

(ENTER DATE OF TRANSACTI ON)

( DATE)

YOU MAY CANCEL TH'S TRANSACTI ON, W THOUT ANY PENALTY OR OBLI GATI ON,
W THI N THREE BUSI NESS DAYS FROM THE ABOVE DATE.

| F YOU CANCEL, ANY PROPERTY TRADED IN, ANY PAYMENTS MADE BY YOU UNDER
THE CONTRACT OR SALE AND ANY NEGOTI ABLE | NSTRUMENT EXECUTED BY YOU W LL
BE RETURNED W THI N 10 BUSI NESS DAYS FOLLOW NG RECEI PT BY THE SELLER OF
YOUR CANCELLATI ON NOTI CE, AND ANY SECURI TY | NTEREST AR SI NG OUT OF THE
TRANSACTI ON W LL BE CANCELLED. |F YOU CANCEL, YOU MUST MAKE AVAI LABLE
TO THE SELLER AT YOUR RESI DENCE | N SUBSTANTI ALLY AS GOOD CONDI TI ON AS
WHEN RECEI VED, ANY GOODS DELI VERED TO YOU UNDER THI S CONTRACT OR SALE;
OR YOU MAY IF YOU WSH  COWLY WTH THE | NSTRUCTI ONS OF THE SELLER
REGARDI NG THE RETURN SHI PMENT OF THE GOODS AT THE SELLER S EXPENSE AND
RISK. |F YOU DO MAKE THE GOODS AVAI LABLE TO THE SELLER AND THE SELLER
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DOES NOT Pl CK THEM UP WTHI N 20 DAYS OF THE DATE OF YOUR NOTICE OF
CANCELLATI ON,  YOU MAY RETAI N OR DI SPOSE OF THE GOODS W THOUT ANY FURTHER
OBLI GATION. | F YOU FAIL TO MAKE THE GOODS AVAI LABLE TO THE SELLER OR IF
YOU AGREE TO RETURN THE GOODS TO THE SELLER AND FAIL TO DO SO, THEN YOU
REMAI N LI ABLE FOR PERFORMANCE OF ALL OBLI GATI ONS UNDER THE CONTRACT. TO
CANCEL THI'S TRANSACTI ON, MAI L OR DELIVER A SI GNED AND DATED COPY OF THI S
CANCELLATI ON NOTI CE OR ANY OTHER WRI TTEN NOTI CE TO

(NAME OF SELLER), AT (ADDRESS OF SELLER)

(PLACE OF BUSINESS) NOT LATER THAN M DNI GHT OF
( DATE)

| HEREBY CANCEL THI S TRANSACTI ON.
( DATE)

(BUYER S SI GNATURE)

THE SELLER SHALL COVPLETE BOTH COPI ES BY ENTERI NG THE NAME OF THE SELL-
ER, THE ADDRESS OF THE SELLER S PLACE OF BUSI NESS, THE DATE OF THE TRAN-
SACTI ON, AND THE DATE, NOT EARLI ER THAN THE THI RD BUSI NESS DAY FOLLOW NG
THE DATE OF THE TRANSACTION, BY WH CH THE BUYER MAY G VE NOTI CE OF
CANCELLATI ON.

2. THE SELLER SHALL | NFORM EACH BUYER ORALLY AT THE TIME HE OR SHE
SIGNS THE AGREEMENT OF H'S OR HER RI GHT TO CANCEL.

3. THE SELLER SHALL |INFORM EACH BUYER IN A CLEAR AND CONSPI CUOUS
MANNER PRI OR TO A BUYER SI GNI NG A CONTRACT FOR A DI SCOUNT BUYI NG CLUB
AGREEMENT, THE RANCE OF COSTS OF SUCH AGREEMENT.

4. A DI SCOUNT BUYI NG CLUB AGREEMENT OR RECEI PT SHALL NOT | NCLUDE ANY
CONFESSI ON OF JUDGVENT OR ANY WAl VER OF ANY OF THE RIGHTS TO WH CH THE
BUYER | S ENTITLED UNDER THI S ARTI CLE | NCLUDI NG SPECI FI CALLY H S OR HER
RI GHT TO CANCEL THE SALE | N ACCORDANCE W TH THE PROVI SIONS OF TH S ARTI -
CLE.

5. NO SELLER, OR ANY AGENT OR EMPLOYEE THERECF, SHALL:

(A) DI RECTLY OR | NDI RECTLY REPRESENT IN ANY MANNER DURING A SALES
PRESENTATI ON  THAT A CONSUMER MUST SI GN AN AGREEMENT ON THE SAME DAY AS
SUCH PRESENTATI ON I N ORDER TO AVA D A LI FETI ME PRCHI Bl TI ON ON PURCHASI NG
DI SCOUNT BUYI NG CLUB SERVI CES FROM SUCH SELLER;

(B) USE TERMS SUCH AS "FREE," OR ANY OTHER TERM OF SIM LAR | MPORT OR
VEANI NG THAT WOULD LEAD A CONSUMER TO BELI EVE THAT HE OR SHE MAY RECEI VE
SOMETHI NG OF VALUE ENTI RELY OR | N PART W THOUT A REQUI REMENT OF COVPEN-
SATION I N ANY FORM UNLESS ALL MATERI AL TERMS, RESTRI CTI ONS AND LI M TA-
TIONS OF THE OFFER ARE CLEARLY AND CONSPI CUOUSLY DI SCLOSED | N THE ADVER-
TI SI NG

(©) OFFER ANY G FTS, SWEEPSTAKES OR PRI ZES AS A SOLI ClI TATI ON TO ATTEND
A SALES PRESENTATION OPEN TO THE PUBLIC OR TO SI GN A DI SCOUNT BUYI NG
CLUB AGREEMENT UNLESS THE SELLER HONORS THE G FT, PROMOTION OR PARTI G
| PATION I N THE SWEEPSTAKES | N ACCORDANCE W TH THE TERM5 OF I TS PROM SE;

(D) OFFER FREE TRIAL MEMBERSH PS W THOUT CLEARLY AND CONSPI CUOUSLY
DI SCLOSI NG MATERI AL RESTRI CTI ONS, LI M TATI ONS AND CONDI TI ONS, | NCLUDI NG
ANY RESTRICTIONS ON THE BRANDS AND AMOUNT OF MERCHANDI SE THAT CAN BE
PURCHASED,

(E) FAIL TO CLEARLY AND CONSPI CUOUSLY DI SCLOSE PRI CR TO THE SALE OF A
CLuUB MEMBERSH P ANY COSTS AND FEES ADDED TO THE PRI CE OF MERCHANDI SE
I NCLUDI NG BUT NOT LIMTED TO FREI GHAT AND SHI PPI NG COSTS, HANDLI NG FEES
AND POTENTI AL MANUFACTURER COR SUPPLI ER PRI CE | NCREASES; OR

(F) I'F APPLI CABLE, FAIL TO CLEARLY AND CONSPI CUOUSLY DI SCLOSE PRI OR TO
THE SALE OF A CLUB MEMBERSHI P THAT:

(1) THE FULL PRI CE OF THE MERCHANDI SE, PLUS APPLI CABLE CHARGES, WOULD
BE REQUI RED AT THE TI ME OF PLACEMENT OF THE ORDER, AND
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(1'l) THE MANUFACTURER OF THE ORDERED MERCHANDI SE DETERM NES THE REFUND
AND CANCELLATI ON PCLICY AND | S THE WARRANTOR OF SAI D MERCHANDI SE RATHER
THAN THE SELLER.

S 641-D. ENFORCEMENT; PENALTIES. 1. WHENEVER THERE SHALL BE A
VI OLATI ON OF THE PROVI SIONS OF THI S ARTI CLE, AN APPLI CATI ON MAY BE MADE
BY THE ATTORNEY GENERAL IN THE NAME OF THE PEOPLE OF THE STATE OF NEW
YORK TO A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON BY A SPECI AL PROCEEDI NG
TO [ISSUE AN | NJUNCTIQON, AND UPON NOTICE TO THE DEFENDANT OF NOT LESS
THAN FIVE DAYS, TO ENJON AND RESTRAIN THE CONTINUANCE OF SUCH
VIOLATIONS; AND |F IT SHALL APPEAR TO THE SATI SFACTI ON OF THE COURT OR
JUSTI CE THAT THE DEFENDANT HAS, IN FACT, WVIOLATED TH'S ARTICLE, AN
INJUNCTION MAY BE |ISSUED BY SUCH COURT OR JUSTICE, ENJO NI NG AND
RESTRAI NI NG ANY FURTHER VI OLATI ON, W THOUT REQUI RING PROOF THAT ANY
PERSON HAS, |IN FACT, BEEN |NJURED OR DAMAGED THEREBY. | N ANY SUCH
PROCEEDI NG THE COURT MAY MAKE ALLOMNCES TO THE ATTORNEY GENERAL AS
PROVIDED |IN PARAGRAPH SIX OF SUBDI VISION (A) OF SECTI ON ElI GHTY- THREE
HUNDRED THREE OF THE Cl VI L PRACTI CE LAW AND RULES, AND DI RECT RESTITU
TION. VHENEVER THE COURT SHALL DETERM NE THAT A VI CLATION OF THI S ARTI -
CLE HAS OCCURRED, THE COURT MAY | MPOSE A CIVIL PENALTY OF NOT MORE THAN
ONE THOUSAND DOLLARS FOR EACH VI OLATION. | N CONNECTI ON W TH ANY SUCH
PROPCSED APPLI CATI ON, THE ATTORNEY GENERAL | S AUTHORI ZED TO TAKE PROOF
AND MAKE A DETERM NATI ON OF THE RELEVANT FACTS AND TO | SSUE SUBPCOENAS | N
ACCORDANCE W TH THE CI VIL PRACTI CE LAW AND RULES.

2. NOTHING IN TH S SECTION SHALL I N ANY WAY LIMT RI GHTS OR REMEDI ES
VWH CH ARE OTHERW SE AVAI LABLE UNDER LAW TO THE ATTORNEY GENERAL.

S 2. If any provision of article 30-B of the general business law, as
added by section one of this act, or the application of such provision
in certain circunstances shall be held invalid, the wvalidity of the
remai nder of such article and its applicability to other circunstances
shal | not be affected.

S 3. This act shall take effect on the first of January next succeed-
ing the date upon which it shall have becone a | aw.



