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STATE OF NEW YORK

4824
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
February 11, 2013

Introduced by M of A MAGEE, SCH MM NGER -- read once and referred to
the Conmittee on Judiciary

AN ACT to anend the real property law, in relation to the duty of |and
possessors to those who trespass

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The real property law is amended by adding a new article 11

to read as foll ows:
ARTI CLE 11
LAND POSSESSOR LI ABI LI TY TO TRESPASSERS

SECTI ON 350. LI ABILITY OF LAND POSSESSOR TO TRESPASSER;, EXCEPTI ONS.

S 350. LIABILITY OF LAND POSSESSOR TO TRESPASSER, EXCEPTIONS. 1. A
POSSESSOR OF LAND, | NCLUDI NG AN OMNER, LESSEE, OR OTHER OCCUPANT, OR AN
AGENT OF SUCH PERSON OR ENTITY, OAES NO DUTY OF CARE TO A TRESPASSER
EXCEPT TO REFRAIN FROM HARM NG THE TRESPASSER BY AN | NTENTI ONAL, W LL-
FUL, OR WANTON ACT. A LAND PCSSESSOR MAY USE JUSTI FI ABLE FORCE TO REPEL
A CRIMNAL TRESPASSER AS PROVIDED BY SECTI ONS 35.20 AND 35.25 OF THE
PENAL LAW

2. NOTW THSTANDI NG SUBDI VI SION ONE OF THIS SECTION, A POSSESSOR OF
LAND MAY BE SUBJECT TO LI ABILITY FOR PHYSI CAL | NJURY OR DEATH TO A TRES-
PASSER | F:

(A) THE PHYSI CAL | NJURY OR DEATH IS TO A CHI LD TRESPASSER AND RESULTS
FROM AN ARTI FI Cl AL CONDI TI ON WHERE

(1) THE POSSESSOR KNEW OR HAD REASON TO KNOW THAT CHI LDREN VERE LI KELY
TO TRESPASS AT THE LOCATI ON OF THE CONDI Tl ON

(2) THE CONDITION | S ONE THE POSSESSOR KNEW OR REASONABLY SHOULD HAVE
KNOMN | NVOLVED AN UNREASONABLE RI SK OF DEATH OR SERI OUS BODI LY HARM TO
SUCH CHI LDREN

(3) THE I NJURED CHI LD DI D NOT DI SCOVER THE CONDI TION OR REALIZE THE
RISK | NVOLVED I N THE CONDI TI ON OR COM NG W THI N THE AREA MADE DANGEROUS
BY IT,;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(4) THE UTILITY TO THE POSSESSOR OF MAI NTAI NI NG THE CONDI TION AND THE
BURDEN OF ELI M NATI NG THE DANGER WERE SLI GHT AS COWPARED W TH THE RI SK
TO THE CHI LD | NVOLVED; AND

(5) THE POSSESSOR FAI LED TO EXERCI SE REASONABLE CARE TO ELI M NATE THE
DANGER OR OTHERW SE PROTECT THE | NJURED CHI LD;

(B) THE POSSESSOR KNEW OR SHOULD HAVE KNOWN THAT TRESPASSERS CONSTANT-
LY | NTRUDED UPON THE LI M TED AREA OF THE POSSESSOR' S LAND WHERE THE
TRESPASSER WAS HARMVED, THE HARM RESULTED FROM AN ARTI FI CI AL CONDI TI ON ON
THE LAND, AND:

(1) THE POSSESSOR CREATED OR MAI NTAI NED THE CONDI TI ON THAT CAUSED THE
I NJURY;

(2) THE POSSESSOR KNEW THAT THE CONDI TI ON WAS LI KELY TO CAUSE DEATH OR
SERI QUS BODI LY HARM TO TRESPASSERS;

(3) THE POSSESSOR KNEW OR SHOULD HAVE KNOAN THAT THE CONDI TI ON WAS OF
SUCH A NATURE THAT TRESPASSERS WOULD NOT DI SCOVER | T; AND

(4) THE POSSESSOR FAI LED TO EXERCI SE ORDI NARY CARE TO WARN TRESPASSERS
OF THE CONDI TI ON AND THE RI SK | NVOLVED; OR

(©) THE POSSESSOR KNEW OF THE TRESPASSER S PRESENCE AND:

(1) FAILED TO CARRY ON A DANGEROUS ACTIVITY ON THE LAND W TH REASON-
ABLE CARE FOR THE TRESPASSER S SAFETY;

(2) FAILED TO EXERCI SE REASONABLE CARE TO WARN THE TRESPASSER ABOUT AN
ARTI FI CI AL CONDI TI ON MAI NTAI NED BY THE POSSESSOR THAT | NVOLVED A RI SK OF
DEATH OR SERI OUS BODI LY | NJURY AND WAS OF SUCH A NATURE THAT THE POSSES-
SOR HAD REASON TO BELI EVE THE TRESPASSER WOULD NOT DI SCOVER THE CONDI -
TION OR REALI ZE THE RI SK | NVOLVED; OR

(3) (1) KNEW OR HAD REASON TO KNOW THAT THE TRESPASSER WAS | N DANCER-
OUS PROXIM TY TO A MOVING FORCE IN THE POSSESSOR S | MVEDI ATE CONTROL
JUST BEFORE THE HARM OCCURRED; AND

(1'l) THE TRESPASSER WAS HARMED AS A RESULT OF THE POSSESSOR S FAI LURE
TO EXERCI SE REASONABLE CARE SO AS TO PREVENT THE FORCE FROM HARM NG THE
TRESPASSER OR FAILED TO EXERCI SE REASONABLE CARE TO PROVI DE A WARNI NG
THAT WAS REASONABLY ADEQUATE TO ALLOW THE TRESPASSER TO AVO D THE HARM

3. FOR THE PURPOSES OF THI S SECTION: (A) "TRESPASSER' MEANS A PERSON
VWHO ENTERS ON THE PROPERTY OF ANOTHER W THOUT PERM SSI ON AND W THOUT AN
| NVI TATI ON, EXPRESS OR | MPLI ED; AND (B) "CHI LD' MEANS A PERSON UNDER THE
AGE OF El GHTEEN YEARS.

4. TH' S SECTI ON DOES NOT CREATE OR |INCREASE THE LIABILITY OF ANY
PERSON OR ENTI TY.

S 2. This act shall take effect imediately.



