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STATE OF NEW YORK

4613--A
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
February 6, 2013

Introduced by M of A  SCH MEL, ENGLEBRI GHT, DI NOW TZ, MONTESANQ,
JAFFEE, BENEDETTO, SCARBOROUGH, OTlS, ROBERTS -- Milti-Sponsored by --
M of A COOK, JACOBS, McDONALD, MKEVI TT, PERRY, RA, ROBINSON, WEl S
ENBERG -- read once and referred to the Committee on Health -- comit-
tee discharged, bill amended, ordered reprinted as anmended and recom
mtted to said commttee

AN ACT to anend the general business |aw and the public health law, in
relation to prohibiting sale and distribution of dietary suppl enents
cont ai ni ng DMAA and foods contai ning an unsafe DMAA food additive

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
391-s to read as foll ows:

S 391-S. DVAA DI ETARY SUPPLEMENTS AND FOOD ADDI Tl VES; PROHI BI TI ON. 1.
NO PERSON, FI RM CORPORATI ON, PARTNERSHI P, ASSOCI ATION, LIMTED LI ABIL-
I TY COWPANY OR OTHER ENTITY SHALL SELL, OFFER TO SELL OR G VE AWAY, FOR
El THER RETAI L, WHOLESALE OR PROMOTI ONAL PURPOSES, A DI ETARY SUPPLEMENT
CONTAI NI NG ANY QUANTITY OF DMAA, OR A FOOD CONTAI NIl NG AN UNSAFE DVRA
FOOD ADDI Tl VE.

2. FOR PURPCSES OF THI S SECTI ON, THE FOLLOW NG TERMS HAVE THE FOLLOW
| NG MEANI NGS:

(A) "DI ETARY SUPPLEMENT" MEANS A PRODUCT (OTHER THAN TOBACCO) THAT (1)
IS |INTENDED TO SUPPLEMENT THE DI ET, AND THAT BEARS OR CONTAI NS ONE OR
MORE OF THE FOLLOW NG DI ETARY | NGREDI ENTS: A VITAM N, A M NERAL, AN HERB
OR OTHER BOTANI CAL, AN AM NO ACI D, A DI ETARY SUBSTANCE FOR THE USE BY A
PERSON TO SUPPLEMENT THE DI ET BY | NCREASI NG THE TOTAL DAILY I NTAKE, OR A
CONCENTRATE, METABOLI TE, CONSTI TUENT, EXTRACT OR COMBI NATI ONS OF THESE
| NGREDI ENTS; (2) IS I NTENDED FOR I NGESTION I N PILL, CAPSULE, TABLET OR
LIQUD FORM AND (3) IS LABELED AS A "DI ETARY SUPPLEMENT" PURSUANT TO
THE FEDERAL DI ETARY SUPPLEMENT HEALTH AND EDUCATI ON ACT, 21 U.S.C. 321,
AS AMENDED.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) "DMAA" MEANS 1, 3-DI METHYLAMYLAM NE ( ALSO KNOMWN AS 1, 3- DMAA, 1, 3-
DI METHYLPENTYLAM NE, 2- AM NO- 4- METHYLHEXANE, 2- HEXANAM NE, 4- METHYL- 2-
HEXANAM NE, 4- METHYL- 2- HEXYLAM NE,  4- METHYLHEXANE- 2- AM NE,  4- METHYL-
(9C1), DI METHYLAMYLAM NE, GERANAM NE, AND METHYLHEXANAM NE) .

(©) "FOOD' MEANS ALL ARTICLES OF FOOD, DRI NK, CONFECTI ONERY OR CONDI -
MENT, WHETHER SI MPLE, M XED OR COVPOUND, USED OR | NTENDED FOR USE BY
HUMANS OR ANI MALS, AND SHALL ALSO | NCLUDE ALL SUBSTANCES OR | NGREDI ENTS
TO BE ADDED TO FOOD FOR ANY PURPCSE. SUCH TERM SHALL | NCLUDE CHEW NG
GUM

(D) "UNSAFE DVAA FOOD ADDI Tl VE' MEANS A FOOD ADDI Tl VE THAT CONTAI NS
DVAA THAT HAS NOT BEEN RECOGNI ZED BY THE COVM SSI ONER OF AGRI CULTURE AND
MARKETS AS SAFE, FOR THE PURPOSE OF ENFORCEMENT OF ARTI CLE SEVENTEEN OF
THE AGRI CULTURE AND MARKETS LAW

3. NOTHHNG IN TH'S SECTION SHALL APPLY TO NONPRESCRI PTION
OVER- THE- COUNTER DRUGS APPROVED OR REGULATED BY THE FOOD AND DRUG ADM N-
| STRATI ON.

4. ANY ENFORCEMENT OFFI CER, AS DEFINED IN SECTION TH RTEEN HUNDRED
ELEVEN OF THE PUBLI C HEALTH LAW SHALL HAVE THE POWNER TO | MPOSE UPON ANY
PERSON, FIRM CORPORATI ON, PARTNERSHI P, ASSOCI ATI ON, LI M TED LI ABILITY
COVPANY OR OTHER ENTITY THE ClVIL PENALTI ES AUTHORI ZED BY SUCH SECTI ON,
FOLLON NG A HEARI NG CONDUCTED I N THE SAME MANNER AS HEARI NGS CONDUCTED
PURSUANT TO ARTI CLE THI RTEEN- E OF THE PUBLI C HEALTH LAW

S 2. The public health law is anended by adding a new section 1311 to
read as foll ows:

S 1311. REGULATION OF DMAA. 1. FOR THE PURPOSE OF THI S SECTI ON, THE
TERM " ENFORCEMENT OFFI CER' SHALL MEAN ANY ENTITY SO DESI GNATED BY ANY
MUNI Cl PALI TY OR POLI TI CAL SUBDI VI SI ON.  SUCH ENFORCEMENT OFFI CERS SHALL
HAVE CONCURRENT JURISDICTION WTH THE COW SSIONER TO ENFORCE THE
PROVI SI ONS OF SECTI ON THREE HUNDRED NI NETY- ONE- S OF THE GENERAL BUSI NESS
LAW PURSUANT TO RULES AND REGULATI ONS PROMULGATED BY THE COWM SSI ONER.

2. |F AN ENFORCEMENT OFFICER DETERM NES AFTER A HEARI NG THAT A
VI OLATI ON OF SECTI ON THREE HUNDRED NI NETY- ONE- S OF THE GENERAL BUSI NESS
LAW HAS OCCURRED, AND SUBSEQUENT TO ANY APPEAL PURSUANT TO SUBDI VI SI ON
FOUR OF THI S SECTI ON HAVI NG BEEN FI NALLY DETERM NED, A ClVIL PENALTY MAY
BE | MPOSED BY THE ENFORCEMENT OFFI CER;, PROVI DED, HOAEVER, THAT NO SUCH
PENALTY SHALL EXCEED FI VE HUNDRED DOLLARS. WHEN THE ENFORCEMENT OFFI CER
| S THE COW SSI ONER, THE HEARI NG SHALL BE CONDUCTED PURSUANT TO THE
PROVISIONS OF SECTION TWELVE-A OF THI S CHAPTER WHEN THE ENFORCEMENT
OFFICER | S A BOARD OF HEALTH OR IN A CITY WTH A POPULATI ON OF MORE THAN
ONE M LLI ON, THE DEPARTMENT OF HEALTH AND MENTAL HYG ENE, OR AN OFFI CER
DESIGNATED TO ENFORCE THE PROVISIONS OF SECTION THREE HUNDRED
NI NETY- ONE- S OF THE GENERAL BUSI NESS LAW THE HEARI NG SHALL BE CONDUCTED
PURSUANT TO PROCEDURES SET FORTH I N THE COUNTY SANI TARY CODE, OR HEALTH
CODE OF SUCH CTY, ORIN THE ABSENCE THERECOF, PURSUANT TO PROCEDURES
ESTABLI SHED BY THE ELECTED COUNTY LEG SLATURE OR BOARD OF SUPERVI SORS.
NO OTHER PENALTY, FINE OR SANCTI ON MAY BE | MPOSED, PROVI DED THAT NOTHI NG
IN THI'S SECTION SHALL BE CONSTRUED TO PROH BI T AN ENFORCEMENT OFFI CER
FROM COMMENCI NG A PROCEEDI NG FOR | NJUNCTI VE RELI EF TO COVPEL COVPLI ANCE
W TH SECTI ON THREE HUNDRED NI NETY- ONE- S OF THE GENERAL BUSI NESS LAW

3. ANY PERSON WHO DESI RES TO REA STER A COVPLAI NT FOR A VI OLATI ON OF
SECTI ON THREE HUNDRED NI NETY- ONE- S OF THE GENERAL BUSI NESS LAW MAY DO SO
W TH THE APPROPRI ATE ENFORCEMENT OFFI CER

4. ANY PERSON AGGRI EVED BY THE DECI SION OF AN ENFORCEMENT OFFI CER,
OTHER THAN THE COWM SSI ONER, MAY APPEAL TO THE COWM SSI ONER FOR A REVI EW
OF SUCH DECISION WTH N TH RTY DAYS OF SUCH DECI SI ON. THE DECI SI ON OF
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ANY ENFORCEMENT OFFI CER SHALL BE REVI EWABLE PURSUANT TO ARTICLE SEVEN-
TY-EI GHT OF THE CI VIL PRACTI CE LAW AND RULES.

5. | T SHALL BE A DEFENSE THAT ANY PERSON, FI RM CORPORATI ON, PARTNER-
SHI P, ASSOCI ATI ON, LIMTED LI ABILITY COWANY OR OTHER ENTI TY THAT SOLD,
OFFERED FOR SALE OR GAVE AWAY, FOR ElI THER RETAIL, WHOLESALE OR PROVD
TI ONAL PURPOSES, A DI ETARY SUPPLEMENT, DI D NOT HAVE KNOALEDGE THAT THE
DI ETARY SUPPLEMENT CONTAI NED ANY QUANTITY OF DMAA, OR THAT THE FOOD
CONTAI NED AN UNSAFE DVAA FOOD ADDI TIVE, |F SUCH KNOAEDGE WAS NOT
REASONABLY DI SCOVERABLE.

S 3. This act shall take effect on the sixtieth day after it shall
have becone a | aw



