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Introduced by M of A  WEISENBERG -- read once and referred to the
Conmittee on Codes

AN ACT to anend the crimnal procedure law, in relation to providing an
exception to the hearsay rule to allow testinony frompersons with
devel opnental disabilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The crimnal procedure Iaw is anmended by adding a new
section 60.77 to read as foll ows:

S 60. 77 STATEMENTS OF PERSONS W TH DEVELOPMENTAL DI SABI LI TIES; HEARSAY
EXCEPTI ON.

1. AN QUT-OF-COURT STATEMENT MADE BY A PERSON W TH A DEVELOPMENTAL
DI SABI LI TY, AS DEFI NED I N SUBDI VI SI ON TVWENTY- TWO OF SECTION 1.03 OF THE
MENTAL HYd ENE LAW NOT OTHERW SE ADM SSI BLE BY A STATUTE OR COURT RULE
THAT PROVI DES AN EXCEPTI ON TO THE OBJECTI ON OF HEARSAY |S ADM SSIBLE I N
ANY CRI M NAL OR DELI NQUENCY PROCEEDI NG IN WHI CH THE PERSON | S ALLEGED TO
HAVE BEEN A VICTIM I F THE CONDI TI ONS OF SUBDI VI SION FI VE OF THI S SECTI ON
ARE SATI SFI ED.

2. (A) AN QUT- OF- COURT STATEMENT MADE BY A PERSON W TH A DEVELOPMENTAL
DI SABI LI TY, AS DEFINED I N SUBDI VI SI ON TWENTY- TWO OF SECTION 1.03 OF THE
MENTAL HYA ENE LAW THAT DESCRI BES ALL OR PART OF AN OFFENSE DESCRI BED
IN PARAGRAPH (B) OF THI S SUBDI VI SI ON PERFORMED W TH, BY, ON, OR I N THE
PRESENCE OF THE DECLARANT, AND THAT IS NOT OTHERW SE ADM SSIBLE BY A
STATUTE OR COURT RULE THAT PROVI DES AN EXCEPTI ON TO THE OBJECTI ON OF
HEARSAY, |S ADM SSI BLE I N ANY CRI M NAL, DELI NQUENCY, OR ClVIL PROCEEDI NG
| F THE CONDI TI ONS OF SUBDI VI SION FI VE OF THI S SECTI ON ARE SATI SFI ED.

(B) THE EXCEPTI ON DESCRIBED |IN PARAGRAPH (A) OF THI'S SUBDI VI SION
APPLIES TO AN QOUT- O COURT STATEMENT MADE BY A PERSON W TH A DEVELOP-
MENTAL DI SABI LI TY, WHI CH STATEMENT DESCRI BES ALL OR PART OF ANY OF THE
FOLLOW NG OFFENSES:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(1) ANY OFFENSE DESCRI BED I N ARTI CLE ONE HUNDRED THI RTY OF THE PENAL
LAW

(1) LABOR TRAFFICKING AS DESCRIBED I N SECTION 135.35 OF THE PENAL
LAW

(1'1'1) AN OFFENSE | NVOLVI NG | NCEST AS DESCRIBED |IN SECTION 255. 25,
255.26 OR 255.27 OF THE PENAL LAW

(1'V) SEX TRAFFI CKI NG AS DESCRI BED | N SECTI ON 230. 34 OF THE PENAL LAW

(V) ANY OFFENSE DESCRIBED IN ARTI CLE TWDO HUNDRED THI RTY- FI VE OF THE
PENAL LAW

(M) CRIM NAL ATTEMPT TO COWM T ANY OF THE ACTS SPECIFIED IN TH'S
PARAGRAPH.

3. AN QUT- OF- COURT STATEMENT BY A PERSON W TH A DEVELOPMENTAL DI SABI L-
I TY, AS DEFINED I N SUBDI VI SI ON TVWENTY- TWO OF SECTI ON 1.03 OF THE MENTAL
HYG ENE LAW THAT DESCRI BES ANY ACT OF CHILD ABUSE, CH LD NEGECT OR
CH LD MALTREATMENT TO WHI CH THE DECLARANT WAS SUBJECTED OR WHI CH THE
DECLARANT W TNESSED, AND THAT | S NOT OTHERW SE ADM SSI BLE BY A STATUTE
OR COURT RULE THAT PROVI DES AN EXCEPTI ON TO THE OBJECTI ON OF HEARSAY, 1S
ADM SSI BLE I N EVI DENCE | N ANY CRI M NAL, DELI NQUENCY, OR ClVIL PROCEEDI NG
IN WHCH A CHLD IS ALLEGED TO BE A VICTIM OF CH LD ABUSE, NEGECT OR
MALTREATMENT, |F THE CONDI TIONS OF SUBDI VI SION FIVE OF TH' S SECTION ARE
SATI SFI ED.

4. AN OUT- OF- COURT STATEMENT MADE BY A PERSON W TH A DEVELOPMENTAL
DI SABI LI TY, AS DEFI NED I N SUBDI VI SI ON TVWENTY- TWO OF SECTION 1.03 OF THE
MENTAL HYA ENE LAW THAT DESCRI BES ALL OR PART OF AN OFFENSE CONTAI NED
| N ARTI CLE ONE HUNDRED TVENTY- FI VE OF THE PENAL LAW OR THAT DESCRI BES
AN ACT OF DOVESTIC VICOLENCE AS DEFINED I N SUBDI VI SI ON ONE OF SECTI ON
FOUR HUNDRED EI GHTY-ONE-C OF THE SOCI AL SERVICES LAW NOT OTHERW SE
ADM SSI BLE BY STATUTE OR COURT RULE THAT PROVI DES AN EXCEPTI ON TO THE
OBJECTI ON OF HEARSAY, |S ADM SSIBLE I N EVIDENCE I N ANY CRIM NAL, DELIN
QUENCY, OR CIVIL PROCEEDING |F THE CONDI TI ONS OF SUBDI VI SI ON FI VE OF
THI S SECTI ON ARE SATI SFI ED.

5. THE EXCEPTI ONS TO THE OBJECTI ON OF HEARSAY DESCRIBED |IN SuUBDI VI -
SIONS ONE, TWO, THREE AND FOUR OF THI' S SECTI ON SHALL APPLY ONLY I F THE
COURT FINDS IN A HEARI NG CONDUCTED QUTSI DE THE PRESENCE OF THE JURY THAT
THE TI ME, CONTENT, AND Cl RCUMSTANCES OF THE STATEMENT PROVI DE SUFFI CI ENT
SAFEGUARDS OF RELI ABI LI TY; AND El THER:

(A) THE STATEMENT |S A NON TESTI MONI AL STATEMENT; OR

(B) (1) THE DECLARANT TESTI FI ES AT THE PROCEEDI NGS; OR

(1'l) I'F THE DECLARANT IS UNAVAI LABLE TO TESTI FY, THE DEFENDANT HAS HAD
AN OPPORTUNI TY TO CROSS- EXAM NE THE DECLARANT IN A PREVI QUS PROCEEDI NG
AND THERE | S CORROBORATI VE EVI DENCE OF THE ACT WHICH IS THE SUBJECT OF
THE STATEMENT.

6. |F A STATEMENT IS ADM TTED PURSUANT TO THI'S SECTION, THE COURT
SHALL |INSTRUCT THE JURY IN THE FINAL WRI TTEN | NSTRUCTI ONS THAT DURI NG
THE PROCEEDI NG THE JURY HEARD EVI DENCE REPEATI NG A PERSON S QUT- OF- COURT
STATEMENT, THAT IT IS FOR THE JURY TO DETERM NE THE WEI GHT AND CREDI T TO
BE G VEN THE STATEMENT, AND THAT, | N MAKI NG THE DETERM NATI ON, THE JURY
SHALL CONSIDER THE NATURE OF THE STATEMENT, THE Cl RCUMSTANCES UNDER
VWH CH THE STATEMENT WAS MADE, AND ANY OTHER RELEVANT FACTOR

7. THE PROPONENT OF THE STATEMENT SHALL d VE THE ADVERSE PARTY REASON-
ABLE NOTICE OF HS OR HER INTENTION TO OFFER THE STATEMENT AND THE
PARTI CULARS OF THE STATEMENT.

S 2. This act shall take effect imediately.



