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STATE OF NEW YORK
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2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
January 30, 2013

Introduced by M of A LENTOL -- Muilti-Sponsored by -- M of A MAGEE,
MARKEY, SWEENEY, WEI SENBERG -- read once and referred to the Commttee
on Codes

AN ACT to anend the general business |aw, the nental hygiene Ilaw, the
public health |law, the social services |law and the executive law, in
relation to the review of crimnal history information by authorized
enpl oyers; and creates the conm ssion on crimnal history informtion

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 171 of the general business law is anended by
addi ng two new subdi visions 12 and 13 to read as foll ows:

12. "INHOVE CH LD CARE PROVI DER' SHALL MEAN ANY PERSON WHO CARES FOR
ONE OR MORE CHI LDREN IN THE HOVE OF ONE OF SUCH CHI LDREN REGARDLESS OF
THE NUMBER OF HOURS PER WEEK THAT SUCH CHI LD CARE | S PROVI DED. A PERSON
SHALL BE CONSI DERED AN "I N-HOVE CHI LD CARE PROVI DER' WHETHER OR NOT SUCH
PERSON LIVES IN OR QUTSIDE THE HOVE OF THE CH LD/ CH LDREN FOR WHOM
HE/ SHE | S PROVI DI NG CARE.

13. "INHOVE CH LD CARE PLACEMENT AGENCY" SHALL MEAN ANY EMPLOYMENT
AGENCY WHI CH, FOR A FEE, PROCURES OR ATTEMPTS TO PROCURE EMPLOYMENT FOR
INNHOVE CH LD CARE PROVIDERS WHETHER OR NOT THE AGENCY PROCURES OR
ATTEMPTS TO PROCURE OTHER TYPES OF EMPLOYMENT OR ENGAGEMENTS.

S 2. The general business |law is anended by addi ng a new section 184-b
to read as foll ows:

S 184-B. REVIEWOF CRIM NAL HI STORY | NFORVATI ON CONCERNI NG CERTAI N
PERSONS AVAI LABLE FOR PLACEMENT AS | N-HOVE CHI LD CARE PROVIDERS. 1. AN
| N HOVE CHI LD PLACEMENT AGENCY MAY REQUEST AND |'S AUTHORI ZED TO RECEI VE
FROM THE DI VI SION OF CRIM NAL JUSTI CE SERVI CES CRI M NAL HI STORY | NFORVA-
TION, AS SUCH PHRASE |I'S DEFI NED | N PARAGRAPH A OF SUBDIVISION ONE OF
SECTI ON EI GHT HUNDRED FORTY-FIVE-C OF THE EXECUTI VE LAW CONCERNI NG
PERSONS SEEKI NG EMPLOYMENT AS AN | N- HOVE CHI LD CARE PROVI DER PURSUANT TO
SUCH AGENCY.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD04526- 01- 3
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2. ACCESS TO AND THE USE OF SUCH | NFORMATION SHALL BE GOVERNED BY
SECTI ON El GHT HUNDRED FORTY- FI VE- C OF THE EXECUTI VE LAW

S 3. The nmental hygiene |law is anended by addi ng a new section 16. 39
to read as foll ows:

S 16.39 REVIEW OF CRI M NAL HI STORY | NFORMATI ON CONCERNI NG PROSPECTI VE
EMPLOYEES.

(A) EVERY PROVI DER OF SERVI CES | SSUED AN OPERATI NG CERTI FI CATE PURSU-
ANT TO THI S ARTI CLE, EXCEPT A "DEPARTMENT FACILITY" AS THAT TERM IS
DEFINED |IN SUBDI VISION SEVEN OF SECTION 1.03 OF TH S CHAPTER, SHALL
REQUEST AND | S AUTHORI ZED TO RECEIVE FROM THE DIVISION OF CRIM NAL
JUSTI CE SERVI CES CRI M NAL HI STORY | NFORMATI ON, AS SUCH PHRASE | S DEFI NED
I N PARAGRAPH A OF SUBDI VI SI ON ONE OF SECTI ON ElI GHT HUNDRED FORTY- Fl VE-C
OF THE EXECUTI VE LAW CONCERNI NG EACH PROSPECTI VE EMPLOYEE OF SUCH ENTI -
TY WHO HAS OR WLL HAVE DI RECT CONTACT OR THE POTENTIAL FOR DI RECT
CONTACT W TH ANY PATI ENT OR CLI ENT OF SUCH ENTI TY.

(B) ACCESS TO AND THE USE OF SUCH | NFORVATI ON SHALL BE GOVERNED BY
SECTI ON El GHT HUNDRED FORTY- FI VE- C OF THE EXECUTI VE LAW

S 4. The nmental hygiene |law is anended by adding a new section 31.37
to read as foll ows:

S 31.37 REVIEW OF CRIM NAL HI STORY | NFORVATI ON CONCERNI NG PROSPECTI VE
EMPLOYEES.

(A) EVERY PROVI DER OF SERVI CES | SSUED AN OPERATI NG CERTI FI CATE PURSU-
ANT TO TH'S ARTICLE, EXCEPT A "DEPARTMENT FACI LI TY" AS THAT TERM IS
DEFI NED I N SUBDI VI SION SEVEN OF SECTION 1.03 OF TH' S CHAPTER, SHALL
REQUEST AND IS AUTHORIZED TO RECEIVE FROM THE DI VI SI ON OF CRI M NAL
JUSTI CE SERVI CES CRI M NAL HI STORY | NFORMATI ON, AS SUCH PHRASE | S DEFI NED
| N PARAGRAPH A OF SUBDI VI SI ON ONE OF SECTI ON El GHT HUNDRED FORTY-FI VE-C
OF THE EXECUTI VE LAW CONCERNI NG EACH PROSPECTI VE EMPLOYEE OF SUCH ENTI -
TY WHO HAS OR WLL HAVE DI RECT CONTACT OR THE POTENTI AL FOR DI RECT
CONTACT W TH ANY PATI ENT OR CLI ENT OF SUCH ENTI TY.

(B) ACCESS TO AND THE USE OF SUCH | NFORVATI ON SHALL BE GOVERNED BY
SECTI ON El GHT HUNDRED FORTY- FI VE- C OF THE EXECUTI VE LAW

S 5. Article 28-D of the public health |aw is amended by addi ng a new
title 2-A to read as foll ows:

TITLE I'l1-A
REVI EW OF CRI M NAL HI STORY | NFORMATI ON
CONCERNI NG CERTAI'N

PROSPECTI VE EMPLOYEES OF

NURSI NG HOVES AND HOVE

CARE SERVI CES AGENCI ES
SECTI ON 2896-P. REVIEW OF CRIMNAL HI STORY | NFORVATI ON  CONCERNI NG
CERTAI N PROSPECTI VE EMPLOYEES OF NURSI NG HOVES AND HOVE

CARE SERVI CES AGENCI ES.

S 2896-P. REVIEW OF CRIM NAL HI STORY | NFORVATI ON CONCERNI NG CERTAI N
PROSPECTI VE EMPLOYEES OF NURSI NG HOVES AND HOVE CARE SERVI CES AGENCI ES.
1. EVERY CERTI FI ED HOVE HEALTH AGENCY, LI CENSED HOVE CARE SERVI CES AGEN-
CY OR LONG TERM HOVE HEALTH CARE PROGRAM CERTI FI ED UNDER ARTICLE TH R-
TY-SI X OF TH S CHAPTER, RESI DENTI AL HEALTH CARE FACI LI TY LI CENSED UNDER
TH S ARTI CLE, HOVE CARE SERVI CES AGENCY EXEMPT FROM CERTIFICATION OR
LI CENSURE UNDER ARTICLE TH RTY-SIX OF TH'S CHAPTER, AND HOSPI CE AS
DEFI NED | N SECTI ON FOUR THOUSAND TWO OF THI S CHAPTER SHALL REQUEST AND
'S AUTHORI ZED TO RECElI VE FROM THE DI VI SI ON OF CRI M NAL JUSTI CE SERVI CES
CRI M NAL HI STORY | NFORMATI ON, AS SUCH PHRASE | S DEFINED IN PARAGRAPH A
OF SUBDI VI SION ONE OF SECTI ON ElI GHT HUNDRED FORTY- FI VE- C OF THE EXECU-
TI VE LAW CONCERNI NG EACH PROSPECTI VE EMPLOYEE OF SUCH ENTI TY WHO HAS OR
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W LL HAVE DI RECT CONTACT OR THE POTENTI AL FOR DI RECT CONTACT WTH ANY
PATI ENT OR CLI ENT OF SUCH ENTI TY.

2. ACCESS TO AND THE USE OF SUCH | NFORVATI ON SHALL BE GOVERNED BY
SECTI ON El GHT HUNDRED FORTY- FI VE- C OF THE EXECUTI VE LAW

S 6. The social services |law is anmended by adding a new section 390-i
to read as foll ows:

S 390-1. REVIEWOF CRI M NAL HI STORY | NFORVATI ON REGARDI NG CHI LD CARE
PROVI DERS. 1. EVERY CHI LD DAY CARE PROVI DER REQUI RED TO BE LI CENSED OR
REG STERED W TH THE DEPARTMENT PURSUANT TO SECTI ON THREE HUNDRED NI NETY
OF THI'S TI TLE SHALL REQUEST AND | S AUTHORI ZED TO RECEI VE FROM THE DI VI -
SION OF CRIM NAL JUSTI CE SERVI CES CRI M NAL HI STORY | NFORVATI ON, AS SUCH
PHRASE |'S DEFI NED | N PARAGRAPH A OF SUBDIVISION ONE OF SECTION EICGHT
HUNDRED FORTY-FIVE-C OF THE EXECUTI VE LAW CONCERNI NG EACH PROSPECTI VE
EMPLOYEE OF SUCH ENTITY WHO HAS OR WLL HAVE DI RECT CONTACT OR THE
POTENTI AL FOR DI RECT CONTACT WTH ANY CH LD UNDER THE CARE OF SUCH
PROVI DER.

2. A PROGRAM SCHOOL OR FACILITY DESCRIBED I N SUBPARAGRAPH (I11) OF
PARAGRAPH (A) OF SUBDI VI SI ON ONE OF SECTI ON THREE HUNDRED NI NETY OF THI S
TITLE MAY REQUEST AND |S AUTHORI ZED TO RECElI VE FROM THE DI VI SI ON OF
CRI M NAL JUSTI CE SERVI CES CRI M NAL HI STORY | NFORMATI ON, AS SUCH PHRASE
IS DEFINED IN PARAGRAPH A OF SUBDI VI SI ON ONE OF SECTI ON ElI GHT HUNDRED
FORTY- FI VE- C OF THE EXECUTI VE LAW CONCERNI NG EACH PROSPECTI VE EMPLOYEE
OF SUCH ENTITY WHO HAS OR W LL HAVE DI RECT CONTACT OR THE POTENTI AL FOR
DI RECT CONTACT W TH ANY CHI LD UNDER THE CARE OF SUCH PROVI DER.

3. ACCESS TO AND THE USE OF CRI M NAL HI STORY | NFORMATI ON  PURSUANT TO
SUBDI VISIONS ONE AND TWO OF THI S SECTI ON SHALL BE GOVERNED BY SECTI ON
El GHT HUNDRED FORTY- FI VE- C OF THE EXECUTI VE LAW

S 7. Subdivision 9 of section 835 of the executive law, as separately
anmended by chapters 14 and 155 of the laws of 2012, is anended to read
as foll ows:

9. "Qualified agencies" nmeans courts in the unified court system the
adm nistrative board of the judicial conference, probation departnents,
sheriffs' offices, district attorneys' offices, the state departnment of
corrections and community supervision, the departnent of correction of
any municipality, the financial frauds and consumer protection unit of
the state departnment of financial services, the office of professional
nmedi cal conduct of the state departnment of health for the purposes of
section two hundred thirty of the public health law, the child protec-
tive services unit of a local social services district when conducting
an investigation pursuant to subdivision six of section four hundred
twenty-four of the social services |law, the office of Medicaid inspector
general, the tenporary state conm ssion of investigation, THE COVM SSI ON
ON CRI M NAL HI STORY | NFORVATI QN, police forces and departnments having
responsibility for enforcement of the general crimnal |aws of the
state, the Onondaga County Center for Forensic Sciences Laboratory when
acting within the scope of its |aw enforcenent duties and the division
of forensic services of the Nassau county nedi cal exami ner's office when
acting within the scope of its | aw enforcenent duties.

S 8. The executive law is anended by addi ng three new sections 845-c,
845-d and 845-e to read as foll ows:

S 845-C. REQUESTS FOR CRIM NAL HI STORY | NFORVATI ON BY AUTHORI ZED
EMPLOYERS. 1. AS USED IN THI S SECTI ON:

A "CRIM NAL HI STORY | NFORMATI ON' SHALL MEAN A RECORD OF PENDI NG
CRIMNAL CHARGES, CRIMNAL CONVICTIONS WH CH ARE NOT VACATED OR
REVERSED, AND CERTI FI CATES FI LED PURSUANT TO SUBDI VI SI ON TWD OF SECTI ON
SEVEN HUNDRED FIVE OF THE CORRECTION LAW AND WHI CH THE DI VI SI ON OF
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CRI M NAL JUSTI CE SERVI CES | S AUTHORI ZED TO MAI NTAI N PURSUANT TO SUBDI VI -
SION SI X OF SECTI ON El GHT HUNDRED THI RTY- SEVEN OF TH S ARTI CLE.

B. "EMPLOYER' SHALL MEAN A PERSON OR ENTITY AUTHORI ZED TO REQUEST
CRIM NAL HI STORY | NFORVMATION PURSUANT TO SUBDIVISION TWO O TH'S
SECTI ON.

C. "PROSPECTI VE EMPLOYEE" SHALL MEAN A PERSON VWHO FI LES AN APPLI CATI ON
FOR EMPLOYMENT AND THE EMPLOYER HAS A REASONABLE EXPECTATI ON TO H RE
SUCH PERSQON, AND FOR WHOM THE EMPLOYER | S AUTHORI ZED TO REQUEST CRI M NAL
H STORY | NFORVATI ON PURSUANT TO SUBDI VI SION TWO OF THI S SECTI ON.

D. "AUTHORI ZED PERSON' SHALL MEAN ONE | NDI VI DUAL DESI GNATED BY AN
EMPLOYER VWHO IS AUTHORIZED TO REQUEST, RECElIVE AND REVI EW CRI M NAL
H STORY | NFORVATI ON PURSUANT TO THI S SECTION, EXCEPT THAT WHERE THE
NUVMBER OF APPLI CATIONS RECEIVED BY AN EMPLOYER IS SO GREAT THAT ONE
PERSON CANNOT REASONABLY PERFORM THE FUNCTI ONS OF THE AUTHORI ZED PERSON,
AN EMPLOYER MAY DESI GNATE ONE OR MORE ADDI TI ONAL PERSONS TO SERVE AS AN
AUTHORI ZED PERSON PURSUANT TO THI S SECTI ON.

2. VWHERE AN EMPLOYER IS AUTHORI ZED OR REQUI RED TO REQUEST AND REVI EW
CRIM NAL HI STORY | NFORVMATION  PURSUANT TO  SECTION  ONE  HUNDRED
El GHTY- FOUR- B OF THE GENERAL BUSI NESS LAW SECTI ON 16. 39 OR 31.37 OF THE
MENTAL HYGE ENE LAW  SECTI ON  TWENTY- El GHT HUNDRED NI NETY-SI X-P OF THE
PUBLI C HEALTH LAW OR SECTION THREE HUNDRED NI NETY-1 OF THE SOCI AL
SERVI CES LAW SUCH EMPLOYER SHALL PROCEED PURSUANT TO THE PROVI SI ONS OF
TH'S SECTI ON AND I N A MANNER CONSI STENT WTH THE PROVI SI ONS OF ARTICLE
TWENTY- THREE-A OF THE CORRECTI ON LAW SUBDI VI SI ONS FI FTEEN AND S| XTEEN
OF SECTI ON TWO HUNDRED NI NETY-SI X OF TH S CHAPTER AND ALL OTHER APPLI CA-
BLE LAWS.

3. A AN EMPLOYER AUTHORI ZED TO REQUEST AND RECEI VE CRIM NAL HI STORY
| NFORVATI ON PURSUANT TO SUBDI VI SION TWO OF THI S SECTI ON SHALL DESI GNATE
ONE AUTHORI ZED PERSON WHO SHALL REQUEST, RECEIVE AND REVIEW CRI M NAL
H STORY | NFORVATI ON ON BEHALF OF SUCH EMPLOYER PURSUANT TO THI S SECTI ON.
ONLY SUCH AUTHORI ZED PERSON AND THE PROSPECTI VE EMPLOYEE TO WHOM SUCH
CRI M NAL HI STORY | NFORVATI ON RELATES SHALL HAVE ACCESS TO SUCH | NFORVA-
TION,  PROVI DED, HOWEVER, THAT CRI M NAL HI STORY | NFORVATI ON RECEI VED BY
AN EMPLOYER MAY BE DI SCLOSED TO OTHER PERSONS WHO ARE DI RECTLY PARTI C
| PATING I N THE DECI SI ON TO EMPLOY SUCH PROSPECTI VE EMPLOYEE AND PROVI DED
FURTHER THAT SUCH OTHER PERSONS SHALL ALSO BE SUBJECT TO THE CONFI DEN-
TIALI TY REQUI REMENTS AND ALL OTHER PROVISIONS OF TH' S SECTI ON. EACH
EMPLOYER SHALL SPECI FI CALLY [|IDENTIFY TO THE DIVISION, IN WRITING IN
ADVANCE OF DI SCLCSURE, THE AUTHORI ZED PERSON AND EACH OTHER SUCH AGENT
OR EMPLOYEE OF THE EMPLOYER WHO | S PERM TTED TO HAVE ACCESS TO CRI M NAL
H STORY | NFORVATI ON PURSUANT TO THI' S SECTI ON.

B. AN EMPLOYER REQUESTI NG CRIM NAL HI STORY | NFORMATI ON PURSUANT TO
TH' S SECTI ON SHALL DO SO BY COVPLETI NG A FORM DEVELOPED FOR SUCH PURPOSE
BY THE DI VI SI ON. SUCH FORM SHALL | NCLUDE A SWORN STATEMENT OF THE
AUTHORI ZED PERSON CERTI FYI NG THAT: (1) THE PERSON WHOSE CRI M NAL HI STORY
I NFORVATI ON | S REQUESTED HAS APPLI ED TO BE AN EMPLOYEE FOR WHOM CRI M NAL
H STORY | NFORMVATI ON IS AVAI LABLE BY LAW (Il) THE SPECIFIC TYPE OF
PROSPECTI VE EMPLOYMENT AND, WHERE APPLI CABLE, PROSPECTI VE EMPLOYMENT
DUTI ES WH CH QUALI FY THE EMPLOYER TO REVI EW CRI M NAL HI STORY | NFORWA-
TION,  (I11) SUCH CRIMNAL HI STORY |NFORVMATION WLL BE USED BY THE
EMPLOYER SOLELY FOR PURPOSES AUTHORI ZED BY LAW AND (IV) THE EMPLOYER
AND | TS AGENTS AND EMPLOYEES ARE AWARE OF AND W LL ABI DE BY THE CONFI -
DENTI ALI TY REQUI REMENTS AND ALL OTHER PROVI SIONS OF THI S ARTI CLE.

C. AN EMPLOYER AUTHORI ZED TO REQUEST CRIM NAL HI STORY | NFORMVATI ON
PURSUANT TO THI S SECTI ON MAY | NQUI RE OF THE PROSPECTI VE EMPLOYEE I N THE
MANNER AUTHORI ZED BY SUBDI VI SI ON SI XTEEN OF SECTI ON TWO HUNDRED NI NETY-
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SIX OF TH S CHAPTER. PRI OR TO REQUESTI NG SUCH | NFORVATI ON, AN EMPLOYER
SHALL:

(1) [INFORM THE PROSPECTIVE EMPLOYEE I N WRI TI NG THAT THE EMPLOYER I S
AUTHORI ZED OR, WHERE APPLI CABLE, REQUI RED TO REQUEST H' S OR HER CRI M NAL
H STORY | NFORMATI ON FROM THE DI VI SI ON AND REVI EW SUCH | NFORMATI ON PURSU-
ANT TO TH S SECTI ON;

(1'1) I NFORM THE PROSPECTI VE EMPLOYEE THAT HE OR SHE HAS THE RIGHT TO
OBTAI N, REVI EW AND SEEK CORRECTION OF HHS OR HER CRI M NAL HI STORY | NFOR-
MATI ON PURSUANT TO REGULATI ONS AND PROCEDURES ESTABLI SHED BY THE DI VI -
SI ON;

(1'11) OBTAIN THE SI GNED, | NFORMED CONSENT OF THE PROSPECTI VE EMPLOYEE
ON A FORM SUPPLI ED BY THE DI VI SI ON OF VWHI CH | NDI CATES THAT SUCH PERSON
HAS:

(A) BEEN | NFORVED OF THE RI GHT AND PROCEDURES NECESSARY TO OBTAIN,
REVI EW AND SEEK CORRECTION OF HS OR HER CRI M NAL HI STORY | NFORMATI ON;

(B) BEEN I NFORMED OF THE REASON FOR THE REQUEST FOR HHS OR HER CRI M -
NAL HI STORY | NFORVATI ON;

(C) CONSENTED TO SUCH REQUEST FOR A REPORT; AND

(D) SUPPLI ED ON THE FORM A CURRENT MAI LI NG OR HOVE ADDRESS FOR THE
PROSPECTI VE EMPLOYEE.

UPON RECEIVING SUCH WRI TTEN CONSENT, THE EMPLOYER SHALL RECEI VE OR
OBTAI N THE FI NGERPRI NTS OF SUCH PROSPECTI VE EMPLOYEE PURSUANT TO REGUJ-
LATI ONS ESTABLI SHED BY THE DI VI SI ON.

D. A PROSPECTIVE EMPLOYEE NAY W THDRAWH S OR HER APPLI CATI ON FOR
EMPLOYMENT PURSUANT TO THI S SECTION, W THOUT PREJUDICE, AT ANY TIME
BEFORE EMPLOYMENT |S OFFERED OR DECLI NED, REGARDLESS OF WHETHER THE
PROSPECTI VE EMPLOYEE OR EMPLOYER HAS REVI EWVED SUCH PROSPECTI VE EMPLOY-
EE'S CRI M NAL HI STORY | NFORVATI ON.

E. THE DI VISION SHALL PROVI DE REQUESTED CRI M NAL HI STORY | NFORVATI ON
W THI N FI FTEEN BUSI NESS DAYS AFTER THE RECEI PT OF A REQUEST PURSUANT TO
THI'S SECTION | F SUCH REQUEST I S:

(1) MADE BY AN AUTHORI ZED PERSON ON BEHALF OF AN EMPLOYER AUTHORI ZED
TO RECEI VE CRI M NAL HI STORY | NFORMATI ON PURSUANT TO SUBDI VISION TWO OF
TH S SECTI ON;

(1'1) ACCOVWPANI ED BY THE COMPLETED FORMS DESCRI BED I N THI S SUBDI VI SI ON;

(rer) ACCOVWAN ED BY FINGERPRINTS OF THE PROSPECTIVE EMPLOYEE
OBTAI NED PURSUANT TO THI' S SUBDI VI SI ON.

F. CRIM NAL HI STORY | NFORMATI ON PROVI DED BY THE DI VI SION PURSUANT TO
THIS SECTION SHALL BE FURNI SHED ONLY BY MAIL OR OTHER METHOD OF SECURE
AND CONFI DENTI AL DELI VERY, ADDRESSED TO THE AUTHORI ZED PERSON. SUCH
| NFORVATI ON AND THE ENVELOPE IN WHICH IT | S ENCLOSED SHALL BE PROM NENT-
LY MARKED " CONFI DENTI AL", AND SHALL AT ALL TI MES BE MAI NTAI NED BY THE
EMPLOYER I N A SECURE PLACE.

G ANY NEGLI GENT DI SCLOSURE COF A CONFI DENTI AL REPORT, RECEI VED BY AN
EMPLOYER PURSUANT TO THI S SECTI ON, TO A PERSON NOT AUTHORI ZED TO REVI EW
| T SHALL ENTI TLE THE SUBJECT OF SUCH REPORT TO AN AWARD OF COVPENSATORY
DAMAGES FROM THE EMPLOYER, TOGETHER W TH THE COSTS OF THE ACTI ON. ANY
RECKLESS DI SCLOSURE OF A CONFI DENTI AL REPORT, RECEIVED BY AN EMPLOYER
PURSUANT TO THI' S SECTION, TO A PERSON NOT AUTHORI ZED TO REVI EW I T SHALL
ENTI TLE THE SUBJECT OF SUCH REPORT TO THREE TI MES THE AWARD OF COWVPENSA-
TORY DAMAGES FROM THE EMPLOYER, TOGETHER W TH THE COSTS OF THE ACTI ON.
ANY | NTENTI ONAL DI SCLOSURE OF A CONFI DENTI AL REPORT, RECEI VED BY AN
EMPLOYER PURSUANT TO THI S SECTI ON, TO A PERSON NOT AUTHORI ZED TO REVI EW
I T SHALL ENTI TLE THE SUBJECT OF SUCH REPORT TO THREE TI MES THE AWARD OF
COVPENSATORY DAMAGES FROM THE EMPLOYER, TOGETHER W TH THE COSTS OF THE
ACTI ON, AND SUCH PLAI NTI FF MAY RECOVER PUN Tl VE DAMAGES AS WELL.
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H  FINGERPRINTS RECEIVED BY THE D VISION PURSUANT TO THI S SECTI ON
SHALL BE USED ONLY TO ASSI ST THE DIVISION I N PROVI DI NG CRIM NAL HI STORY
I NFORVATION  TO AUTHORI ZED EMPLOYERS PURSUANT TO THI S SECTI ON. SUCH
FI NGERPRI NTS SHALL BE RETURNED TO THE PERSON WHO | S THE SUBJECT OF SUCH
FINGERPRINTS WTH N N NETY DAYS AFTER THE DIVISION SUPPLIES THE
REQUESTED CRI M NAL HI STORY | NFORVATION OR RECEIVES NOIlICE THAT THE
PERSON HAS W THDRAWN THE APPLI CATI ON FOR EMPLOYMENT, OR AT SUCH OTHER
TI ME AS AUTHORI ZED PURSUANT TO PARAGRAPH A OF SUBDI VI SI ON TWO OF SECTI ON
El GHT HUNDRED FORTY-FI VE-E OF TH S ARTI CLE.

4. NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SION  EIGHT-A  OF SECTI ON
EIGAT HUNDRED THI RTY-SEVEN OF TH' S ARTICLE OR ANY OTHER LAW NO FEE
SHALL BE CHARGED FOR ANY CRI M NAL HI STORY REPORT PROVI DED PURSUANT TO
TH'S SECTI ON OR SUBDI VI SI ON TWENTY OF SECTI ON TVENTY- FI VE HUNDRED NI NE-
TY-H OF THE EDUCATI ON LAW

5. THE COWM SSI ONER SHALL, SUBJECT TO THE APPROVAL OF THE COWM SSI ON
ON CRIM NAL HI STORY | NFORVATI ON, PROMULGATE ALL RULES AND REGULATI ONS
NECESSARY TO | MPLEMENT THE PROVISIONS OF TH' S SECTION, WH CH SHALL
I NCLUDE CONVENI ENT PROCEDURES FOR PERSONS TO PROVPTLY VERI FY THE ACCURA-
Cy OF THEIR CRIM NAL HI STORY | NFORVATI ON AND, TO THE EXTENT AUTHCRI ZED
BY LAW TO HAVE ACCESS TO RELEVANT DOCUMENTS RELATED THERETO. IN ADDI -
TION, ANY SUCH RULE OR REGULATI ON PROMULGATED BY THE COWM SSI ONER PRI OR
TO THE EFFECTI VE DATE OF SECTION EIGHT HUNDRED FORTY-FIVE-E OF TH'S
ARTI CLE SHALL BE | NEFFECTI VE AND DEEMED REPEALED | F DI SAPPROVED BY THE
COW SSI ON, WHEN FORMED, BY MAJORI TY VOTE.

6. NOTHI NG HEREIN SHALL BE CONSTRUED OR |INTERPRETED TO ALTER THE
PROVI SIONS OF ARTICLE TWENTY- THREE-A OF THE CORRECTI ON LAW OR SECTI ON
TWO HUNDRED NI NETY-EI GHT OF THI S CHAPTER, NOR IN ANY WAY DIM N SH THE
INTEGRITY OF COLLECTIVE BARGAI NI NG AGREEMENTS NEGOTI ATED BETWEEN AN
EMPLOYER AND ANY CERTI FI ED OR AUTHORI ZED COLLECTI VE BARGAI NI NG AGENT FOR
AN EMPLOYEE OR PROSPECTI VE EMPLOYEE, NOR TO DIM NI SH RI GHTS VWH CH ACCRUE
TO SUCH EMPLOYEES OR PROSPECTI VE EMPLOYEES PURSUANT TO SUCH AGREEMENTS.

S 845-D. COMM SSI ON ON CRI M NAL HI STORY | NFORVATI ON. THERE 1S HEREBY
CREATED I N THE EXECUTI VE DEPARTMENT THE COMM SSI ON ON CRI M NAL HI STORY
I NFORVATI ON, WHI CH SHALL CONSI ST OF THE FOLLOWN NG TWELVE MEMBERS WHO
SHALL BE APPO NTED NO LESS THAN NI NETY DAYS AFTER THE EFFECTI VE DATE OF
TH S SECTI ON:

1. THREE MEMBERS SHALL BE APPO NTED BY THE GOVERNOR:

A. ONE SUCH MEMBER SHALL BE THE COWMM SSI ONER;

B. ONE SUCH MEMBER SHALL BE APPO NTED ON THE RECOMMENDATION OF A
STATEW DE ORGANI ZATI ON  OF EMPLOYERS, WHOSE MEMBERSHI P | NCLUDES EMPLOY-
ERS, AS SUCH TERM|S DEFINED IN PARAGRAPH B OF SUBDI VISION ONE OF
SECTI ON ElI GHT HUNDRED FORTY-FI VE-C OF TH S ARTI CLE;

C. ONE SUCH MEMBER SHALL BE A REPRESENTATI VE OF LABOR, WHO SHALL BE
APPO NTED ON THE RECOMVENDATI ON OF THE NEW YORK STATE FEDERATI ON OF THE
AFL-Cl O

2. THREE MEMBERS SHALL BE APPO NTED BY THE CH EF JUDGE OF THE COURT OF
APPEALS:

A.  ONE SUCH MEMBER SHALL BE A JUDGE OR FORMER JUDGE WHO HAS SUBSTAN-
TI AL EXPERI ENCE | N PRESI DI NG OVER COURTS OF CRI M NAL JURI SDI CTI ON;

B. ONE SUCH MEMBER SHALL BE AN ACADEM C EXPERT W TH SI GNI FI CANT  EXPE-
RIENCE |IN COWUTER HARDWARE AND SOFTWARE APPLI CATI ONS AND COVPUTERI ZED
ACCESS TO DATABASE | NFORMVATI ON;

C. ONE SUCH MEMBER SHALL BE AN EXPERT I N PRI VACY | SSUES;

3. TWO MEMBERS SHALL BE APPO NTED BY THE TEMPORARY PRESI DENT OF THE
SENATE;

4. TWO MEMBERS SHALL BE APPO NTED BY THE SPEAKER OF THE ASSEMBLY;
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5. ONE MEMBER SHALL BE APPO NTED BY THE M NORI TY LEADER OF THE SENATE;
AND

6. ONE MEMBER SHALL BE APPO NTED BY THE M NORI TY LEADER OF THE ASSEM
BLY.

S 845-E. PONERS AND DUTIES OF THE COVW SSION ON CRIM NAL HI STORY
I NFORVATI ON. 1. AFTER REVI EW AND STUDY AND I NVI TI NG AND RECEI VI NG ANY
PUBLI C COMMENT, THE COWM SSI ON ON CRI M NAL HI STORY | NFORMATI ON, HEREI N-
AFTER REFERRED TO AS THE COWM SSION, SHALL PROMULGATE STANDARDS AND
REGULATI ONS GOVERNI NG THE PROCEDURES OF THE DI VI SI ON PURSUANT TO SECTI ON
El GHT HUNDRED FORTY-FI VE-C OF THI S ARTI CLE, | NCLUDI NG THE PROVISION OF
CRIM NAL HI STORY | NFORVMATION TO AUTHORI ZED EMPLOYERS AND EMPLOYEES
PURSUANT TO SUCH SECTI ON. THE STANDARDS AND REGULATI ONS PROMULGATED BY
THE COW SSI ON SHALL | NCLUDE PROCEDURES DESI GNED TO ASSURE THAT:

A, CRIM NAL HI STORY | NFORVATI ON PROVI DED TO AUTHORI ZED EMPLOYERS AND
PROSPECTI VE EMPLOYERS | NCLUDES ONLY SUCH | NFORVATI ON AS MAY BE DI SCLOSED
BY LAWAND | S ACCURATE, UP TO DATE AND PROVIDED IN A TI MELY MANNER;

B. UP-TO DATE STATUS | NFORVATI ON IS MAI NTAINED SO THAT CASES WH CH
HAVE BEEN DI SPOSED OF ARE ACCURATELY REPORTED,

C. TO THE MAXI MUM EXTENT POSSI BLE, ALL PROVI SI ONS OF LAW CONCERNI NG
THE CONFI DENTI ALI TY OF FI NGERPRI NTS AND CRI M NAL HI STORY | NFORMATI ON ARE
OBSERVED BY THE DI VI SI ON, BY EMPLOYERS AND PROSPECTI VE EMPLOYERS AUTHOR-
| ZED BY LAW TO REVI EW SUCH | NFORMATI ON, AND BY THEI R AGENTS AND ASSI GN\S;

D. FREQUENT AUDI TS AND REVI EWs OF THE CRI M NAL HI STORY DATABASE, MAI N-
TAI NED PURSUANT TO SUBDI VI SI ON SI X OF SECTI ON ElI GHT HUNDRED THI RTY- SEVEN
OF TH S ARTI CLE, ARE CONDUCTED BY A QUALI FI ED, | NDEPENDENT, NON- GOVERN-
MENTAL ENTITY, THE RESULTS OF WH CH SHALL BE MADE AVAI LABLE TO THE
PUBLI C, AND WHI CH SHALL ASSESS AND MONI TOR THE ACCURACY, COVPLETENESS
AND TI MELI NESS OF DATABASE | NFORMATI ON, | NCLUDI NG THE DI VI SION' S COWPLI -
ANCE WTH ALL APPLICABLE LAWS W TH RESPECT TO THE MAI NTENANCE OF SUCH
RECORDS.

2. FOR EACH CATEGORY OF EMPLOYERS AUTHORI ZED TO HAVE ACCESS TO CRIM -
NAL HI STORY | NFORVATI ON PURSUANT TO SECTI ON ElI GHT HUNDRED FORTY- FI VE-C
OF TH S ARTI CLE, THE COW SSI ON SHALL, AFTER REVI EW AND STUDY AND | NVI T-
I NG AND RECEI VI NG ANY PUBLI C COMMENT, PROMULGATE STANDARDS AND PROCE-
DURES FOR THE FOLLOW NG MATTERS:

A, WHETHER, | NSTEAD OF RETURNI NG FI NGERPRI NTS UPON COVPLETI ON OF THE
I NI TI AL SEARCH, THE DI VI SI ON SHALL SUBJECT ALL OR SELECTED CATEGORI ES OF
THE FI NGERPRI NTS OBTAI NED BY THE DI VI SI ON PURSUANT TO SUCH SECTION TO
THE DI VI SION' S FULL SEARCH AND RETAI N PROCEDURES; AND

B. WHETHER SUCH EMPLOYER, OR ANY ONE OR MORE SUBCATEGORY OF SUCH
PERSON OR ENTI TY' S PRCSPECTI VE EMPLOYEES, SHALL, IN ADDITION TO SUCH
AUTHORI ZED OR REQUI RED STATE CRI M NAL HI STORY CHECKS, BE AUTHORI ZED OR
REQUI RED TO SUBM T OR CAUSE THE SUBM SSI ON OF FI NGERPRI NTS TO THE FEDER-
AL BUREAU OF | NVESTI GATION FOR A NATIONWDE CRIM NAL H STORY SEARCH
CONCERNI NG SUCH PERSON PURSUANT TO APPL| CABLE FEDERAL LAWS.

3. NO MEMBER OF THE COWM SS| ON SHALL BE DI SQUALI FI ED FROM HOLDI NG ANY
PUBLI C OFFI CE OR EMPLOYMENT, NOR SHALL HE OR SHE FORFEI T ANY SUCH OFFI CE
OR EMPLOYMENT BY VI RTUE OF HH'S OR HER APPO NTMENT HEREUNDER. MEMBERS OF
THE COMM SSION  SHALL RECEIVE NO COVPENSATI ON FOR THEI R SERVI CES BUT
SHALL BE ALLOWNED THEI R ACTUAL AND NECESSARY EXPENSES |INCURRED |IN THE
PERFORMANCE COF THEI R FUNCTI ONS HEREUNDER. A MEMBER OF THE COW SSI ON NAY
BE REMOVED BY THE APPO NTI NG AUTHORI TY ONLY FOR GOOD CAUSE, AFTER NOTI CE
AND AN OPPORTUNITY TO BE HEARD. VACANCI ES SHALL BE FILLED I N THE SAME
MANNER AS ORI G NAL APPO NTMENTS.

4. THE COW SSI ON SHALL BE AUTHCORI ZED TO
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A. CALL UPON ANY COURT, AGENCY, DEPARTMENT, OFFICE, DI VISION OR PUBLIC
AUTHORI TY OF THI' S STATE TO SUPPLY I T WTH SUCH | NFORVATI ON  AND ASSI ST-
ANCE AS THE COW SSI ON DEEMS NECESSARY TO DI SCHARGE | TS RESPONSI BI L-
| TTES. EACH COURT, AGENCY, DEPARTMENT, OFFICE, DIVISION AND PUBLIC
AUTHORI TY OF THI S STATE SHALL COOPERATE W TH THE COWM SSI ON AND FURNI SH
SUCH | NFORMATI ON AND ASSI STANCE AS | T REQUESTS TO ACCOWLISH ITS
PURPCSES;

B. CONDUCT PUBLIC HEARINGS, HEAR THE TESTI MONY OF W TNESSES AND
REQUI RE THE PRODUCTI ON OF ANY DOCUMENTS THE COWMM SSI ON DEEMS REASONABLY
NECESSARY TO CARRY QUT | TS RESPONSI BI LI Tl ES;

C. APPO NT AN EXECUTI VE DI RECTOR, A COUNSEL OR COUNSELS AND SUCH OTHER
STAFF AS THE COWM SSI ON DETERM NES NECESSARY TO CARRY OUT | TS RESPONSI -
Bl LI TI ES;

D. CONTRACT W TH ANY STATE OR PRI VATE ENTITY FOR THE PROVI SI ON OF SUCH
SERVI CES AS THE COWM SSI ON DETERM NES TO BE NECESSARY; AND

E. TAKE SUCH OTHER ACTI ONS NOT | NCONSI STENT W TH THE PURPOSES OF THI S
SECTI ON AS SHALL ENABLE THE COWM SSI ON TO CARRY QUT | TS FUNCTI ONS

5. MATTERS BEFORE THE COWM SSI ON SHALL BE DECI DED BY MAJORI TY VOTE,
EXCEPT THAT NO ACTI ON OR DECI SION MAY BE APPROVED BY THE COW SSI ON
PURSUANT TO PARAGRAPH A OR B OF SUBDI VI SION TWO OF THI S SECTI ON UNLESS
SUCH ACTION OR DECISION IS APPROVED BY THE AFFIRVATIVE VOTES OF
TWO- THHRDS OR MORE OF THE MEMBERS OF SUCH COWM SSI ON. A CHAlI RPERSON OF
THE COWM SSI ON SHALL BE SELECTED FROM AMONG THE MEMBERS OF THE COW S-
SION, BY MAJORITY VOTE.

6. THE COWM SSI ON SHALL | SSUE AN | NTERI M REPORT TO THE GOVERNOR, CHI EF
JUDGE OF THE COURT OF APPEALS, THE TEMPORARY PRESI DENT OF THE SENATE
THE SPEAKER OF THE ASSEMBLY AND THE M NORI TY LEADERS OF THE SENATE AND
ASSEMBLY ON OR BEFORE SEPTEMBER FI RST, TWO THOUSAND FOURTEEN AND ANNUAL
REPORTS ON EACH SEPTEMBER FIRST THEREAFTER |IN ACCORDANCE W TH THE
PROVI SIONS OF THI'S SECTI ON. SUCH REPORT SHALL ALSO BE MADE AVAI LABLE TO
THE PUBLI C

S 9. Subdivision 8-a of section 837 of the executive |law, as anended
by chapter 561 of the | aws of 2006, is anended to read as foll ows:

8-a. Charge a fee when, pursuant to statute or the regulations of the
division, it conducts a search of its crimnal history records and
returns a report thereon in connection with an application for enploy-
ment or for a license or permt, EXCEPT AS PROVIDED I N SUBDI VI SI ON FOUR
OF SECTI ON El GHT HUNDRED FORTY-FIVE-C OF THI'S ARTICLE. The division
shall adopt and may, fromtime to tine, amend a schedul e of such fees
whi ch shall be in anpbunts determ ned by the division to be reasonably
related to the cost of conducting such searches and returning reports
thereon but, in no event, shall any such fee exceed twenty-five dollars
and an additional surcharge of fifty dollars. The conptroller is hereby
authorized to deposit such fees into the general fund, provided, howev-
er, that the nonies received by the division of crimnal justice
services for paynent of the additional surcharge shall be deposited in
equal amounts to the general fund and to the fingerprint identification
and technol ogy account. Notwithstanding the foregoing, the division
shall not request or accept any fee for searching its records and
supplying a crimnal history report pursuant to section two hundred
fifty-one-b of the general business lawrelating to participating in
flight instruction at any aeronautical facility, flight school or insti-
tution of higher |earning.

S 10. This act shall take effect immediately provided that sections
one through six of this act and section 845-e of the executive | aw as
added by section eight of this act shall take effect on the ninetieth
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day after this act shall have becone a | aw
rules and regulations of the division of

prior to such effective date.

Ef fective i nredi ately,

any

crimnal justice services
necessary to inplenent the provisions of this act may be pronul gat ed



