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STATE OF NEW YORK

3884--A
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
January 29, 2013

Introduced by M of A ENGEBRIGHT, G.ICK, COOK, LAVINE, SWEENEY,
JAFFEE, TITONE, ROBERTS, HOOPER -- Multi-Sponsored by -- M of A
BRENNAN, BRI NDI SI, BRONSON, GOTTFRIED, RUSSELL -- (at request of the
State Conptroller) -- read once and referred to the Commttee on
Governmental Operations -- reported and referred to the Conmttee on
Ways and Means -- conmittee discharged, bill anended, or der ed
reprinted as anended and reconmitted to said comrttee

AN ACT to anend the state finance law, in relation to program procure-
nments, clarifying the definition of services and allowing the state
conptroller to excuse non-naterial deviations in procurement proce-
dur es

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The state finance |law is anended by adding a new article
11-C to read as foll ows:
ARTI CLE Xl -C
PROGRAM PROCUREMENTS
SECTI ON 179- FF. DEFI NI Tl ONS.
179- GG PROGRAM PROCUREMENTS.
179- HH. REQUEST FOR EXEMPTI ON.
179-11. PROGRAM PROCUREMENT PROCESS.
S 179-FF. DEFINITIONS. AS USED IN THIS ARTICLE THE FOLLOANNG TERMS
SHALL HAVE THE FOLLOW NG MEANI NGS UNLESS OTHERW SE SPECI FI ED
1. "COSTS" SHALL BE QUANTI FI ABLE AND MAY | NCLUDE, W THOUT LI M TATI ON
THE PRI CE OF PROVI DI NG THE A VEN GOOD OR SERVI CE AND THE ADM NI STRATI VE
TRAI NI NG STORAGE, MAI NTENANCE OR OTHER OVERHEAD EXPENSE ASSOCI ATED W TH
A G VEN GOOD OR SERVI CE.
2. "EMERGENCY" MEANS AN URGENT AND UNEXPECTED REQUI REMENT VWHERE PUBLI C
HEALTH, SAFETY, OR WELFARE OR THE CONSERVATI ON OF PUBLI C RESOURCES | S AT
Rl SK.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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3. "PRICE" MEANS THE AMOUNT OF MONEY SET AS CONSI DERATI ON FOR A GOOD
OR SERVICE AND MNAY | NCLUDE WHEN APPLI CABLE AND WHEN SPECI FI ED I N THE
PROPCSAL/ APPLI CATI ON, DELI VERY CHARGES, | NSTALLATI ON CHARGES AND OTHER
COsTS.

4. " PROCUREMENT RECCRD' MEANS DOCUMENTATI ON OF THE DECI SI ONS MADE AND
THE APPROACH TAKEN I N THE PROCUREMENT PROCESS.

5. "PROGRAM' MEANS A PROVI SION OF LAW AUTHORI ZI NG A STATE AGENCY TO
UNDERTAKE ACTIVITIES THAT ARE TO BE ACCOVPLI SHED I N WVHOLE OR | N PART
THROUGH CONTRACTS W TH CERTAI' N ENTI TI ES | NCLUDI NG, BUT NOT' LIMTED TGQ,
NOT- FOR- PROFI T  ORGANI ZATI ONS, FOR-PROFI T ORGANI ZATI ONS, MJUNI Cl PALI TI ES
OR ANY COMBI NATI ON THEREOF.

6. " PROGRAM PROCUREMENT" MEANS A PROCUREMENT WHI CH:

A.  SEEKS A COWPETI Tl VE CONTRACT PURSUANT TO VHICH THE VENDOR WOULD
PROVI DE SERVI CES OR COWODI TI ES DI RECTLY TO THE PUBLI C OR A SEGVENT OF
THE PUBLI C AND NOT DI RECTLY TO A STATE ACGENCY, PROVIDED THAT SUCH
SERVI CE SHALL NOT | NCLUDE THE CONSTRUCTI ON OR RECONSTRUCTI ON OF BUI LD-
I NGS, BRI DGES, ROADS, AND APPURTENANCES FOR USE BY THE STATE;

B. PROVI DES THE APPLI CANT WTH DI SCRETION IN THE MANNER IN VWH CH THE
PURPOSE IS TO BE ACCOWLISHED WTH FEW SPECI FI C LI M TATIONS ON THE
MANNER OF DELI VERY; AND

C. HAS BEEN GRANTED AN EXEMPTI ON PURSUANT TO THE PROVI SI ONS OF SECTI ON
ONE HUNDRED SEVENTY-NINE-HH OF THIS ARTICLE WHERE SUCH EXEMPTION IS
REQUI RED BY SECTI ON ONE HUNDRED SEVENTY- NI NE- GG OF TH S ARTI CLE.

A PROGRAM PROCUREMENT PROVI DES THE PROPOSER OR APPLI CANT W TH W DE
DI SCRETI ON AND LATI TUDE IN THE MANNER IN WVHICH THE PURPOSE |S TO BE
ACCOWPLI SHED W TH FEW SPECI FI C LI M TATI ONS ON THE SCOPE OF THE PROPOSAL
OR APPLI CATI ON. A PROGRAM PROCUREMENT SHALL NOT | NCLUDE ANY NON- COVPETI -
TI'VE, SINGLE SOURCE OR SOLE SOURCE CONTRACT.

7. "PUBLI C CORPORATI ON' MEANS A CITY, TOMW, VILLAGE, SCHOCL DI STRICT,
A DISTRICT CORPORATION OR A PUBLIC BENEFI T CORPORATI ON AS THOSE TERMS
ARE DEFI NED I N SECTI ON SI XTY-SI X OF THE GENERAL CONSTRUCTI ON LAW

8. "RESPONSI BLE" OR "RESPONSIBILITY" MEANS THE FINANCH AL ABILITY,
LEGAL CAPACI TY, | NTEGRITY, AND PAST PERFORVANCE OF A BUSI NESS ENTI TY AND
AS SUCH TERM5 HAVE BEEN | NTERPRETED RELATI VE TO PUBLI C PROCUREMENTS.

9. "RESPONSIVE" MEANS A PROPCSER OR APPLI CANT MEETI NG THE M NI MUM
SPECI FI CATI ONS OR REQUI REMENTS AS PRESCRI BED I N A SOLI Cl TATI ON | SSUED BY
A STATE AGENCY.

10. "SI NGLE SOURCE" MEANS A PROGRAM PROCUREMENT | N WHI CH ALTHOUGH TWO
OR MORE PROPOSERS OR APPLI CANTS CAN SUPPLY THE REQUI RED GOCDS OR
SERVI CES, THE STATE AGENCY, UPON WRITTEN FINDINGS SETTING FORTH THE
MATERI AL AND SUBSTANTI AL REASONS THEREFOR, MAY AWARD THE CONTRACT TO ONE
PROPOSER OR APPLI CANT OVER ANOTHER. THE STATE AGENCY SHALL DOCUMENT I N
THE PROCUREMENT RECORD THE Cl RCUMSTANCES LEADI NG TO THE SELECTI ON OF THE
PROPOSER OR APPLI CANT, I NCLUDING THE ALTERNATIVES CONS|IDERED, THE
RATI ONALE FOR SELECTI NG THE SPECI FI C PROPOSER OR APPLI CANT AND THE BASI S
UPON WHI CH THE STATE AGENCY DETERM NED THAT THE COST WAS REASONABLE.

11. " SOLI C TATI ON DOCUMENT" MEANS THE DOCUMENT | SSUED BY A STATE AGEN-
CY NOTI FYI NG PROSPECTI VE PROPOSERS OR APPLI CANTS THAT THE STATE AGENCY
W SHES TO RECEI VE PROPCSALS OR APPLICATIONS FOR PROVID NG GOODS OR
SERVI CES.

12. "SOLE SOQURCE" MEANS A PROGRAM PROCUREMENT I'N WHI CH ONLY ONE PROPOG
SER OR APPLI CANT | S CAPABLE OF SUPPLYI NG THE REQUI RED GOODS OR SERVI CES.

13. "SPECI FI CATION' OR "REQUI REMENT" MEANS ANY DESCRI PTI ON OF THE
PHYSI CAL OR FUNCTI ONAL CHARACTERI STICS OR THE NATURE OF A GOOD OR
SERVI CE, ANY DESCRI PTION OF THE SERVI CES TO BE PERFORMED, THE GOCDS OR
SERVI CES TO BE PROVI DED, THE NECESSARY QUALI FI CATI ONS OF THE PROPOSER OR
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APPLI CANT, THE CAPACI TY AND CAPABI LI TY OF THE PROPOSER OR APPLI CANT TO
COWPLETE THE PROPOSED CONTRACT SUCCESSFULLY, OR THE PROCESS FOR ACHI EV-
I NG SPECI FI C RESULTS OR ANTI Cl PATED OQUTCOMES, OR BOIH, OR ANY OTHER
REQUI REMENT NECESSARY TO PERFORM THE WORK. | T MAY | NCLUDE A DESCRI PTI ON
OF ANY OBLI GATORY TESTI NG, | NSPECTI ON OR PREPARATI ON FOR DELI VERY AND
USE, AND MAY | NCLUDE FEDERALLY REQUI RED PROVI SI ONS AND CONDI TI ONS WHERE
THE ELIG BILITY FOR FEDERAL FUNDS IS CONDI TI ONED UPON THE | NCLUSI ON OF
SUCH FEDERALLY REQUI RED PROVI SI ONS AND CONDI TI ONS.  SPECI FI CATI ONS SHALL
BE DESI GNED TO ENHANCE COWPETI TI ON AND, WHERE APPROPRI ATE, SET FORTH THE
RELATI VE | MPORTANCE OR WEI GHT OF GEOGRAPHI C DI STRI BUTI ON AND ASSESSMENT
OF NEED.

14. " STATE ACGENCY" OR "STATE AGENCI ES" MEANS ALL STATE DEPARTMENTS,
BOARDS, COWM SSI ONS, OFFI CES OR | NSTI TUTI ONS BUT EXCLUDES, HOWEVER, FOR
THE PURPOSES OF SUBDI VI SI ON FI VE OF SECTI ON THREE HUNDRED FI FTY-FI VE OF
THE EDUCATI ON LAW THE STATE UNI VERSI TY OF NEW YORK, AND EXCLUDES, FOR
THE PURPOSES OF SUBDI VI S| ON A OF SECTI ON SI XTY- TWO HUNDRED ElI GHTEEN OF
THE EDUCATION LAW THE CITY UNI VERSI TY OF NEW YORK. FURTHERMORE, SUCH
TERM SHALL NOT | NCLUDE THE LEG SLATURE OR THE JUDI Cl ARY.

S 179- GG PROGRAM PROCUREMENTS. THE PROGRAM PROCUREMENT PROCESS SET
FORTH IN THI S ARTI CLE, RATHER THAN THE REQUI REMENTS OF ARTI CLE ELEVEN OF
TH S CHAPTER, SHALL APPLY TQO

1. PROGRAM PROCUREMENTS OPEN ONLY TO NOT- FOR- PROFI T ORGANI ZATI ONS OR
PUBLI C CORPORATI ONS OR BOTH, AND

2. THOSE PROGRAM PROCUREMENTS OPEN TO PROFI T- SEEKI NG ENTI TIES WHERE
THE STATE AGENCY HAS OBTAI NED FROM THE STATE COWPTROLLER, | N ACCORDANCE
W TH SECTI ON ONE HUNDRED SEVENTY-NI NE-HH OF TH S ARTI CLE, AN EXEMPTI ON
FROM THE REQUI REMENTS OF ARTI CLE ELEVEN OF TH S CHAPTER.

S 179-HH REQUEST FOR EXEMPTI ON. BEFORE THE | SSUANCE OF A SCLI Cl TATI ON
DOCUMENT, A STATE AGENCY CONDUCTI NG A PROCUREMENT OPEN TO PROFI T- SEEKI NG
ENTITIES VWH CH THE STATE AGENCY BELI EVES FALLS W TH N THE MEANI NG OF A
PROGRAM PROCUREMENT, AS DEFINED IN TH S ARTI CLE, SHALL MAKE A WRI TTEN
REQUEST TO THE STATE COVPTROLLER FOR AN EXEMPTI ON FROM THE REQUI REMENTS
OF ARTI CLE ELEVEN OF THI S CHAPTER. THE STATE COVPTROLLER SHALL MAKE A
VWRI TTEN DETERM NATI ON AS TO WHETHER THE PROPOSED PROCUREMENT FALLS W TH-
IN THE DEFIN TION OF A PROGRAM PROCUREMENT AS SET FORTH | N SECTI ON ONE
HUNDRED SEVENTY-NI NE-FF OF THI'S ARTICLE AND IS I N THE BEST | NTEREST OF
THE STATE, AND SHALL EI THER GRANT OR DENY THE EXEMPTI ON ON THE BASI S OF
SUCH DETERM NATI ON. | F THE STATE COMPTROLLER GRANTS A STATE AGENCY AN
EXEMPTI ON FROM THE REQUI REMENTS OF ARTI CLE ELEVEN OF TH S CHAPTER, THE
PROGRAM PROCUREMENT SHALL BE CONDUCTED | N ACCORDANCE WTH THE REQUI RE-
MENTS OF THI S ARTI CLE.

S 179-11. PROGRAM PROCUREMENT PROCESS. 1. METHOD OF PROCUREMENT. THE
STATE AGENCY SHALL DOCUMENT | N THE PROCUREMENT RECCRD AND | N ADVANCE OF
THE |INTIAL RECEIPT OF PROPCSALS/ APPLI CATI ONS THE DETERM NATI ON OF THE
EVALUATI ON CRI TERI A, AND THE WEI GHT ASSI GNED TO EACH, AND THE PROCESS TO
BE USED I N THE DETERM NATI ON OF AWARD OR FUNDING AND THE MANNER IN
VWH CH THE EVALUATI ON AND SELECTI ON SHALL BE CONDUCTED.

2. PUBLIC NOTICE. ALL PROGRAM PROCUREMENTS BY STATE AGENCI ES OR AN
AVWARD OR FUNDI NG I N EXCESS OF FI FTEEN THOUSAND DOLLARS SHALL BE ADVER-
TISED | N THE STATE' S PROCUREMENT OPPORTUNI TI ES NEWSLETTER | N ACCORDANCE
W TH ARTI CLE FOUR- C OF THE ECONOM C DEVELOPMENT LAW

3. SCLI C TI NG AND ACCEPTI NG PROPCSALS OR APPLI CATI ONS. A SCLI Cl TATI ON
DOCUMENT | SSUED BY A STATE AGENCY SHALL PRESCRI BE THE M NI MUM SPECI FI CA-
TIONS OR REQUI REMENTS THAT MJUST BE MET TO BE CONSI DERED RESPONSI VE AND
SHALL DESCRI BE AND DI SCLCSE THE GENERAL MANNER IN WVHI CH THE EVALUATI ON
AND SELECTION SHALL BE CONDUCTED. WHERE APPROPRI ATE, THE SOLI Cl TATI ON
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DOCUMENT SHALL | DENTI FY THE RELATI VE | MPORTANCE OR VEI GHT OF COST AND
THE OVERALL TECHNICAL CRITERIA TO BE CONSI DERED BY A STATE AGENCY I N
MAKI NG A PROGRAM PROCUREMENT DETERM NATI ON.  CONS| DERATI ON, WHERE APPRO-
PRI ATE, SHOULD | NCLUDE GEOGRAPH C DI STRI BUTION OF FUNDI NG BASED ON
ASSESSED NEEDS OF THE COVMUNI TY.

4. SELECTI ON AND CONTRACT AWARD. A. SELECTI ON AND CONTRACT AWARD SHALL
BE CONSI STENT WTH: (1) THE TERMS OF THE SOLI Cl TATI ON DOCUMENT | SSUED BY
THE STATE AGENCY; AND (I1) THE CONTRACT AWARD METHODOLOGY SET FORTH I N
THE PROCUREMENT RECORD BEFORE THE I NI TI AL RECElI PT OF PROPOSALS OR APPLI -
CATI ONS.

B. PROGRAM PROCUREMENT AWARDS SHALL BE MADE TO A PROPOSER OR APPLI CANT
ON THE BASIS O TECHNICAL MERIT WTH THE CONSI DERATI ON G VEN TO THE
REASONABLENESS OF COSTS. THE CONTRACT AWARD OR AWARDS OR FUNDI NG SHALL
BE ALLOCATED TO THE H GHEST RANKED PROPCSAL OR PROPOSALS. NOTHI NG I'N
TH S SECTI ON, HOANEVER, SHALL BE DEEMED TO PRCHI BI T A STATE AGENCY FROM
EVALUATI NG COST SEPARATELY I N I TS SELECTI ON AND CONTRACT AWARD.

C. A PROCUREMENT RECORD SHALL BE MAI NTAI NED FOR EACH PROGRAM PROCURE-
VENT | DENTI FYI NG W TH SUPPORTI NG DOCUMENTATI ON, DECI SI ONS MADE BY THE
STATE AGENCY DURI NG THE PROCUREMENT PROCESS.

D. SELECTION AND CONTRACT AWARD SHALL BE A WRI TTEN DETERM NATI ON I N
THE PROCUREMENT RECORD MADE BY THE STATE AGENCY.

E. PRIOR TO MAKI NG A PROGRAM PROCUREMENT AWARD, THE STATE AGENCY SHALL
MAKE A DETERM NATI ON OF THE RESPONSI BI LI TY OF THE PROPCSER OR APPLI CANT.

5. REDUCTI ON OF AWARD. A STATE AGENCY MAY REDUCE THE MONETARY AMOUNT
O THE AWARDS NMADE UNDER A PROGRAM PROCUREMENT | F THE STATE AGENCY
RESERVES THE RI GHT TO MAKE SUCH A REDUCTI ON I N THE SOLI Cl TATI ON DOCUMENT
AND SUCH REDUCTI ON IS CONSI STENT W TH A PREDEFI NED METHODOLOGY SET FORTH
I N THE PROCUREMENT RECORD PRI OR TO THE RECEI PT OF INITIAL PROPCSALS OR
APPLI CATI ONS.

6. DI SCRETI ONARY PROGRAM PROCUREMENT AWARDS. A STATE AGENCY NAY MAKE A
PROGRAM PROCUREMENT AWARD [N AN AMOUNT NOT EXCEEDI NG FI FTY THOUSAND
DOLLARS W THOUT A FORMAL COWPETI TI VE PROCESS. THE STATE AGENCY SHALL,
HOANEVER, DOCUMENT THAT THE AMOUNT OF THE AWARD OR FUNDI NG | S REASONABLE.

7. CONTRACT AWARDS. A. CONTRACT AWARDS SHALL BE MADE ON THE BASI S OF
H GHEST RANK I N ACCORDANCE WTH THE SELECTION AND AWARD METHODOLOGY
ESTABLI SHED IN ACCORDANCE WTH THE PROGRAM REQUI REMENTS SET FORTH BY
EACH AGENCY FOR SUCH PROGRAM

B. SINGLE OR SCLE SOURCE CONTRACT AWARDS, OR CONTRACT AWARDS MADE TO
MEET EMERGENCI ES ARl SI NG FROM UNFORESEEN CAUSES, NMAY BE MADE W THOUT A
FORVAL COWPETI TI VE PROCESS AND SHALL ONLY BE MADE UNDER UNUSUAL CI RCUM
STANCES AND SHALL BE BASED UPON A DETERM NATI ON BY THE STATE AGENCY THAT
THE SPECI FI CATI ONS OR REQUI REMENTS FOR SUCH AWARD HAVE BEEN DESI GNED | N
A FAI R AND EQUI TABLE MANNER THE STATE AGENCY SHALL DOCUMENT IN THE
PROCUREMENT RECORD, SUBJECT TO REVIEW BY THE STATE COMWPTROLLER, THE
BASI S FOR A DETERM NATI ON TO MAKE AN AWARD TO A SI NGLE SOURCE OR SCLE
SOURCE, OR THE NATURE OF THE EMERGENCY G VI NG RI SE TO THE AWARD.

8. CONTRACTS. ANY CONTRACT RESULTING FROM A PROGRAM PROCUREMENT
AVWARDED PURSUANT TO THE PROVI SIONS OF THI S ARTI CLE THAT | NCLUDES FUNDI NG
FOR COMMODI TI ES OR CONSTRUCTI ON SERVI CES IN EXCESS OF FIFTY THOUSAND
DOLLARS SHALL | NCLUDE CONTRACT LANGUAGE REQUI RI NG THE CONTRACTOR TO
ACQUI RE SUCH COMMODI TI ES ANDY OR  CONSTRUCTI ON  SERVI CES PURSUANT TO A
COWPETI Tl VE Bl DDI NG PROCESS.

9. REVIEWBY THE OFFI CE OF THE STATE COVPTROLLER REVI EW BY THE OFFI CE
OF THE STATE COWPTROLLER SHALL BE I N ACCORDANCE W TH SECTI ON ONE HUNDRED
TWELVE OF TH S CHAPTER
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S 2. Subdivision 7 of section 160 of the state finance |aw, as anended
by section 30 of part L of chapter 55 of the laws of 2012, is anmended to
read as foll ows:

7. "Service" or "services" neans the performance of a task or tasks
and may include a nmaterial good or a quantity of nmaterial goods, and
which is the subject of any purchase or other exchange. For the purposes
of this article, technology shall be deened a service. Services, as
defined in this article, shall not apply to those contracts for (I)
architectural, engineering or surveying services, [or those contracts
approved] (I1) SERVICES PROVIDED BY A NOT-FOR-PROFI T ORGAN ZATION in
accordance wth article eleven-B of this chapter, OR (111) SERVICES
OBTAI NED THROUGH PROGRAM PROCUREMENTS | N ACCORDANCE WTH  ARTICLE
ELEVEN-C OF THI S CHAPTER

S 3. Subdivision 12 of section 163 of the state finance |aw, as added
by chapter 83 of the laws of 1995, is anmended to read as foll ows:

12. Review by the office of the state conptroller. Review by the
office of the state conptroller shall be in accordance with section one
hundred twel ve of this chapter. WHERE THE CONTRACTI NG AGENCY HAS NOT
COWLIED WTH ONE OR MORE PROVISIONS OF THI S ARTI CLE, THE COWPTROLLER
MAY APPROVE THE AWARDED CONTRACT | F:

A. THE CONTRACTI NG AGENCY DETERM NES AND CERTIFIES, BASED UPON A
PREPONDERANCE OF THE EVI DENCE DOCUMENTED | N THE PROCUREMENT RECORD, THAT
THE NONCOWPLI ANCE WAS A NON MATERIAL DEVIATION FROM ONE OR MORE
PROVISIONS O THIS ARTICLEE. FOR THE PURPCSES OF THI'S SUBDI VI SI ON
"“NON- MATERI AL DEVI ATION'  SHALL MEAN THAT SUCH NONCOWPLI ANCE DI D NOT
PREJUDI CE OR FAVOR ANY VENDOR OR POTENTI AL VENDOR, SUCH NONCOWPLI ANCE
DID NOT SUBSTANTIALLY AFFECT THE FAI RNESS OF THE COWPETI Tl VE PROCESS,
AND THAT A NEW PROCUREMENT WOULD NOT BE IN THE BEST |INTEREST OF THE
STATE. SUCH DETERM NATI ON BY THE CONTRACTI NG AGENCY AND THE COWPTROLLER
SHALL BE DOCUMENTED | N THE PROCUREMENT RECORD; AND

B. THE STATE COVPTROLLER CONCURS | N SUCH DETERM NATI ON.

S 4. This act shall take effect imediately and shall apply to any
procurenent initiated on or after such date; provided, however, that the
anmendnents to section 163 of the state finance | aw nade by section three
of this act shall not affect the repeal of such section as provided in
subdi vision 5 of section 362 of chapter 83 of the laws of 1995, as
anmended, and shall be deened repeal ed therewth.



