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STATE OF NEW YORK

3608
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
January 28, 2013

Introduced by M of A MMGNARELLI, CUSICK, SCH MM NGER, ZEBROWSKI ,
COLTON, GABRYSZAK, GALEF, WEISENBERG ROBI NSON,  BENEDETTO,  MAIl SEL,
CLARK -- Multi-Sponsored by -- M of A ABBATE, BOYLAND, HI KIND, HOOP-
ER, MAGEE, M LLMAN, PERRY, SWEENEY -- read once and referred to the
Conmi ttee on Codes

AN ACT to anend the crimnal procedure |law, the famly court act, the
civil practice law and rules, the penal |aw and the social services
law, in relation to restricting the ability of perpetrators of violent
crines to access personal records of their victinms; and to anmend the
civil practice law and rules, in relation to service of a subpoena by
a pro se litigant

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 240.50 of the crimnal procedure |aw is anended by
addi ng a new subdivision 5 to read as foll ows:

5. NOTW THSTANDI NG ANY OTHER PROVI SION OF THI' S ARTICLE, IN THE CASE OF
A CRIM NAL ACTI ON | NVOLVI NG A FELONY AS DEFI NED I N SECTI ON 10.00 OF THE
PENAL LAW

(A) ENTAILING SERI OQUS PHYSI CAL | NJURY AS DEFI NED I N SECTI ON 10. 00 OF
THE PENAL LAW OR

(B) 1 NVOLVI NG AN OFFENSE DESCRI BED I N ARTICLE ONE HUNDRED THI RTY OF
THE PENAL LAW
DI SCOVERY OF MATERI AL CONTAI NI NG PERSONAL | NFORMATI ON REGARDI NG THE
VI CTI M AGAI NST WWOM THE FELONY WAS ALLEGEDLY COW TTED |S ALLOWED,
| NCLUDI NG BUT NOT LIM TED TO DI SCOVERY OF MEDI CAL, EDUCATI ONAL, EMPLOY-
MENT AND FI NANCI AL | NFORVATI ON AND NON- PUBLI C | NFORMATI ON PERTAI NI NG TO
THE VICTIM S LOCATI ON, SHALL BE ALLOAED ONLY PURSUANT TO A SUBPOENA
| SSUED BY THE COURT |IN WH CH THE ACTION | S PENDI NG AND A PROTECTI VE
ORDER DI RECTI NG THAT ANY SUCH MATERI AL SHALL BE USED FOR THE EXCLUSI VE
PURPCSE OF PREPARING FOR THE DEFENSE OR PROSECUTI ON OF THE CRI M NAL

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ACTI ON. ALL SUCH SUBPOENAS SERVED ON BEHALF OF THE DEFENSE SHALL BE
SERVED BY THE DEFENDANT' S AGENT.

S 2. Section 331.5 of the famly court act is amended by addi ng a new
subdivision 5 to read as foll ows:

5. NOTW THSTANDI NG ANY OTHER PROVI SION OF THI'S ACT, IN THE CASE OF AN
ACTI ON | NVOLVI NG A FELONY AS DEFI NED I N SECTI ON 10. 00 OF THE PENAL LAW

(A) ENTAILING SERI OQUS PHYSI CAL | NJURY AS DEFI NED I N SECTI ON 10. 00 OF
THE PENAL LAW OR

(B) 1 NVOLVI NG AN OFFENSE DESCRI BED I N ARTICLE ONE HUNDRED THI RTY OF
THE PENAL LAW
DI SCOVERY OF MATERI AL CONTAI NI NG PERSONAL | NFORVATI ON REGARDI NG THE
VI CTI M AGAI NST WWOM THE FELONY WAS ALLEGEDLY COW TTED |S ALLOWED,
| NCLUDI NG BUT NOT LIM TED TO DI SCOVERY OF MEDI CAL, EDUCATI ONAL, EMPLOY-
MENT AND FI NANCI AL | NFORVATI ON AND NON- PUBLI C | NFORMATI ON PERTAI NI NG TO
THE VICTIM S LOCATI ON, SHALL BE ALLOAED ONLY PURSUANT TO A SUBPOENA
| SSUED BY THE COURT |IN WH CH THE ACTION | S PENDI NG AND A PROTECTI VE
ORDER DI RECTI NG THAT ANY SUCH MATERI AL SHALL BE USED FOR THE EXCLUSI VE
PURPCSE OF PREPARI NG FOR THE DEFENSE OR PRESENTMENT OF THE ACTI ON. ALL
SUCH SUBPOENAS SERVED ON BEHALF OF THE PERSON ACCUSED OF COW TTING THE
FELONY SHALL BE SERVED BY SUCH PERSON S AGENT.

S 3. Section 3103 of the civil practice |law and rules is anended by
addi ng a new subdivision (d) to read as foll ows:

(D) NOTW THSTANDI NG ANY OTHER PROVI SION OF THI S ARTICLE, IN THE CASE
OF ANY ACTI ON | NVOLVI NG A PERSON WHO I'S CONVI CTED IN A CRIM NAL COURT OF
A FELONY AS DEFI NED I N SECTI ON 10. 00 OF THE PENAL LAW

(1) ENTAILING SERI OQUS PHYSI CAL | NJURY AS DEFI NED I N SECTI ON 10. 00 OF
THE PENAL LAW OR

(1) 1 NVOLVI NG AN OFFENSE DESCRI BED I N ARTI CLE ONE HUNDRED THI RTY OF
THE PENAL LAW
DI SCOVERY OF MATERI AL CONTAI NI NG PERSONAL | NFORVATI ON REGARDI NG THE
VI CTI M AGAI NST WHOM THE FELONY WAS COWMM TTED IS ALLOWED, | NCLUDI NG  BUT
NOT LIM TED TO DI SCOVERY OF MEDI CAL, EDUCATI ONAL, EMPLOYMENT AND FI NAN-
Cl AL | NFORMATI ON AND NON- PUBLI C | NFORMVATI ON PERTAINING TO THE VICTIM S
LOCATI ON, SHALL BE ALLOAED ONLY PURSUANT TO A SUBPCENA | SSUED BY THE
COURT IN WHICH THE ACTION | S PENDI NG AND A PROTECTI VE ORDER DI RECTI NG
THAT ANY SUCH MATERIAL SHALL BE USED FOR THE EXCLUSI VE PURPCSE OF
PREPARI NG FOR THE DEFENSE OR PROSECUTI ON OF THE ACTI ON. ALL SUCH SUBPCE-
NAS SERVED ON BEHALF OF THE PERSON ACCUSED OF COW TTING THE FELONY
SHALL BE SERVED BY SUCH PERSON S AGENT.

S 4. The penal law is anended by adding a new section 60.38 to read as
fol | ows:

S 60. 38 MANDATORY ORDER OF PROTECTI ON FOR PERSONAL | NFORMATI ON PERTAI N-
I NG TO VI CTI M5 OF VI OLENT CRI MES.

1. WHENEVER PROCEEDI NGS | N AN ADM NI STRATI VE TRIBUNAL OR A COURT OF
THI S STATE RESULT I N A CONVI CTI ON FOR A FELONY:

(A) ENTAI LI NG SERI QUS PHYSI CAL | NJURY; OR

(B) | NVOLVING AN OFFENSE DESCRI BED I N ARTI CLE ONE HUNDRED THI RTY OF
TH' S CHAPTER,

THERE SHALL BE | SSUED AT SENTENCI NG A MANDATORY PROTECTI VE ORDER PRCHI B-
I TING THE CONVICTED PERSON FROM OBTAINING ANY NON PUBLIC RECORDS
CONTAI NI NG PERSONAL | NFORMATI ON  REGARDI NG THE VI CTI M AGAI NST WHOM THE
FELONY WAS COW TTED, INCLUDING BUT NOT LIMTED TO MEDI CAL, EDUCA-
TI ONAL, EMPLOYMENT AND FI NANCI AL | NFORVATI ON AND | NFORMATI ON PERTAI NI NG
TO THE VICTIM S LOCATION. THI' S ORDER SHALL BE A PERMANENT ORDER WHI CH
SHALL NOT EXPIRE, AND THE VI CTI M SHALL NOT BE REQUI RED TO PERI ODI CALLY
RENEW OR REAPPLY FOR THE ORDER. SUBJECT TO THE PROVI SI ONS OF SUBDI VI SI ON
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TWO OF THI'S SECTI ON, THE ORDER SHALL NOT' BE SUBJECT TO VITIATION OR
MCDI FI CATI ON UPON APPLI CATI ON BY THE CONVI CTED PERSON, PROVI DED THAT I F
THE CONVI CTI ON | S REVERSED ON APPEAL, THE ORDER MAY BE MODI FI ED OR VI TI -
ATED BY THE SUPERI OR COURT UPON APPLI CATI ON BY THE DEFENDANT AND AFTER
APPROPRI ATE NOTI CE TO AN OPPORTUNI TY TO BE HEARD BY THE VICTIM AND THE
PROSECUTOR IN THE CASE. THE PROTECTI VE ORDER | SSUED PURSUANT TO THI S
SECTI ON SHALL REPLACE ANY PROTECTI VE CORDER | SSUED DURI NG THE COURSE OF
THE ACTI ON RESULTI NG I N THE CONVI CTI ON.

2. THE PROVISIONS OF SUBDI VISION ONE OF THI'S SECTI ON SHALL APPLY | N
ALL CASES IN WHICH THE VICTIM 1S AN ADULT AND IN ALL CASES IN VH CH THE
VICTIM IS A MNOR AND THE CONVI CTED PERSON |'S NOT' AN | MMEDI ATE FAM LY
MEMBER OF THE VICTIM [N CASES IN VW CH THE VICTIMIS A MNOR AND THE
CONVICTED PERSON |S AN | MVvEDI ATE FAMLY MEMBER OF THE VICTIM THE
PROVI SI ONS OF SUBDI VI SION ONE OF THI S SECTI ON SHALL APPLY, PROVI DED THAT
THE CONVI CTED PERSON MAY APPLY TO FAMLY COURT FOR RELIEF FROM THE
PROTECTI VE CORDER. THE FAMLY COURT MAY GRANT OR DENY SUCH APPLI CATI ON
AND/ OR MAY | SSUE AN ORDER OF PROTECTION AS DESCRIBED IN SECTION ONE
THOUSAND FI FTY-SI X OF THE FAM LY COURT ACT.

3. THE PERSON CONVI CTED OF THE FELONY SHALL PAY ALL COSTS | NCURRED | N
CONNECTI ON W TH THE | SSUANCE AND ENFORCEMENT OF THE PROTECTI VE ORDER. | N
THE EVENT THAT SUCH PERSON UNSUCCESSFULLY CHALLENGES THE VALIDI TY OF THE
PROTECTI VE ORDER OR UNSUCCESSFULLY SEEKS TO HAVE I T VITIATED OR MDD -
FIED, HE OR SHE SHALL BE LI ABLE FOR ALL COSTS | NCURRED DURI NG THE COURSE
OF SUCH CHALLENGE, | NCLUDI NG COSTS I NCURRED BY THE VI CTI M | N OPPOSI NG
THE CHALLENCE.

4. THE COSTS PROVI DED FOR | N SUBDI VI SION THREE OF THIS SECTI ON SHALL
BE PAID TO THE CLERK OF THE COURT OR ADM NI STRATI VE TRI BUNAL THAT
RENDERED THE CONVI CTION. W TH N THE FI RST TEN DAYS OF THE MONTH FOLLOW
ING COLLECTION OF THE COSTS, THE COLLECTI NG AUTHORI TY SHALL DETERM NE
THE AMOUNT OF THE MONEY COLLECTED AND, IF IT IS AN ADM NI STRATI VE TRI BU-
NAL, OR A TOMN OR VI LLAGE JUSTI CE COURT, I T SHALL THEN PAY SUCH MONEY TO
THE STATE COVPTROLLER WHO SHALL DEPOSI T SUCH MONEY | N THE STATE TREASURY
PURSUANT TO SECTI ON ONE HUNDRED TWENTY- ONE OF THE STATE FI NANCE LAW TO
THE CREDIT OF THE CRIM NAL JUSTI CE | MPROVEMENT ACCOUNT ESTABLI SHED BY
SECTI ON NI NETY- SEVEN- BB OF THE STATE FINANCE LAW | F SUCH COLLECTI NG
AUTHORITY |S ANY OIHER COURT OF THE UN FI ED COURT SYSTEM | T SHALL,
W TH N SUCH PERI CD, PAY SUCH MONEY TO THE STATE COWM SSI ONER OF TAXATI ON
AND FI NANCE TO THE CREDIT OF THE CRIM NAL JUSTI CE | MPROVEMENT  ACCOUNT
ESTABLI SHED BY SECTI ON NI NETY- SEVEN- BB OF THE STATE FI NANCE LAW

5.  ANY PERSON VWHO HAS PAI D A PROTECTI VE ORDER FEE UNDER THE AUTHORI TY
OF TH' S SECTI ON BASED UPON A CONVI CTI ON THAT IS SUBSEQUENTLY REVERSED
SHALL BE ENTI TLED TO A REFUND OF FEE UPON APPLI CATI ON TO THE STATE COWP-
TROLLER. THE STATE COVPTROLLER SHALL REQUI RE SUCH PROOF AS | S NECESSARY
N ORDER TO DETERM NE WHETHER A REFUND | S REQUI RED BY LAW

6. WHEN A PERSON VWHO | S CONVI CTED OF A VI OLENT CRI ME AND SENTENCED TO
A TERM OF | MPRISONMENT HAS FAILED TO PAY THE PROTECTI VE ORDER COSTS
REQUI RED BY THI S SECTI ON, THE CLERK OF THE COURT THAT RENDERED THE
CONVI CTI ON SHALL NOTI FY THE SUPERI NTENDENT OR THE MUNI Cl PAL OFFI CI AL OF
THE FACI LI TY WHERE THE PERSON IS CONFI NED. THE SUPERI NTENDENT OR THE
MUNI Cl PAL OFFI G AL SHALL CAUSE ANY AMOUNT OW NG TO BE COLLECTED FROM
SUCH PERSON DURI NG H' S OR HER TERM OF | MPRI SONMENT FROM MONEYS TO THE
CREDIT OF AN INVATES' FUND OR SUCH MONEYS AS MAY BE EARNED BY A PERSON
IN A WORK RELEASE PROGRAM PURSUANT TO SECTI ON ElI GHT HUNDRED SI XTY OF THE
CORRECTI ON LAW SUCH MONEYS SHALL BE PAI D OVER TO THE STATE COWTROLLER
TO THE CREDIT OF THE CRI M NAL JUSTI CE | MPROVEMENT ACCOUNT ESTABLI SHED BY
SECTI ON NI NETY- SEVEN-BB OF THE STATE FI NANCE LAW EXCEPT THAT ANY SUCH
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MONEYS COLLECTED PERTAI NI NG TO COSTS LEVIED I N RELATION TO CONVI CTI ONS
OBTAINED IN A TOMN OR VILLAGE JUSTI CE COURT SHALL BE PAID WTHI N THI RTY
DAYS AFTER THE RECElI PT THERECF BY THE SUPERI NTENDENT OR MUNI Cl PAL  OFFI -
ClAL OF THE FACILITY TO THE JUSTI CE OF THE COURT | N WHI CH THE CONVI CTI ON
WAS OBTAINED. FOR THE PURPOSES OF COLLECTI NG SUCH FEE, THE STATE SHALL
BE LEGALLY ENTI TLED TO THE MONEY TO THE CREDIT OF AN | NVATES' FUND OR
MONEY WHICH IS EARNED BY AN |INVATE IN A WORK RELEASE PROGRAM FOR
PURPCSES OF THI'S SUBDI VI SI ON, THE TERM "1 NVATES' FUND' SHALL MEAN MONEYS
I N THE POSSESSI ON OF AN | NVATE AT THE TIME OF HHS OR HER ADM SSI ON | NTO
SUCH FACI LI TY, FUNDS EARNED BY HIM OR HER AS PROVI DED FOR | N SECTI ON ONE
HUNDRED EI GHTY- SEVEN OF THE CORRECTI ON LAW AND ANY OTHER FUNDS RECEI VED
BY HM OR HER OR ON H' S OR HER BEHALF AND DEPCSITED WTH SUCH SUPER-
| NTENDENT OR MUNI Cl PAL OFFI Cl AL.

7. NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SI ON ONE OF SECTI ON 60. 00
OF THI S ARTI CLE, THE PROVI SI ONS OF SUBDI VI SION ONE OF THI S SECTI ON SHALL
NOT APPLY TO A VI OLATI ON UNDER ANY LAW OTHER THAN THI S CHAPTER

8. NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SI ON ONE OF SECTI ON 130. 10
OF THE CRIM NAL PROCEDURE LAW AT THE TI ME THAT THE PROTECTI ON ORDER FEE
IS | MPOSED, A TOMN OR VI LLAGE COURT MAY, AND ALL OTHER COURTS SHALL,
| SSUE AND CAUSE TO BE SERVED UPON THE PERSON REQUI RED TO PAY THE PROTEC-
TIVE ORDER FEE, A SUMVONS DI RECTI NG THAT SUCH PERSON APPEAR BEFORE THE
COURT REGARDI NG THE PAYMENT OF THE FEE, | F AFTER SIXTY DAYS FROM THE
DATE | T WAS | MPOSED | T REMAI NS UNPAI D. THE DESI GNATED DATE OF APPEARANCE
ON THE SUMVONS SHALL BE SET FOR THE FI RST DAY COURT IS I N SESSI ON FALL-
| NG AFTER THE SI XTI ETH DAY FROM THE | MPCSI TI ON OF THE FEE. THE SUMMONS
SHALL CONTAIN THE | NFORMATI ON REQUI RED BY SUBDI VI SI ON TWO OF SECTI ON
130. 10 OF THE CRIM NAL PROCEDURE LAW EXCEPT THAT | N SUBSTI TUTI ON FOR THE
REQUI REMENT OF PARAGRAPH (C) OF SUCH SUBDI VI SI ON THE SUMMONS SHALL STATE
THAT THE PERSON SERVED MUST APPEAR AT A DATE, TIME AND SPECI FI C LOCATI ON
SPECI FIED I N THE SUMMONS | F AFTER SI XTY DAYS FROM THE DATE OF | SSUANCE
THE FEE REMAINS UNPAID. THE COURT SHALL NOT | SSUE A SUMMONS UNDER THI S
SUBDI VI SION TO A PERSON WHO IS BEI NG SENTENCED TO A TERM OF CONFI NEMENT
IN EXCESS OF SIXTY DAYS IN JAIL OR IN THE DEPARTMENT OF CORRECTI ONAL
SERVI CES. THE FEES FOR THOSE PERSONS SHALL BE GOVERNED BY THE PROVI SI ONS
OF SECTI ON 60.30 OF THI S ARTI CLE.

9. THE PROVI SIONS OF THI S SECTI ON SHALL APPLY TO SENTENCES | MPCSED
UPON A YOUTHFUL OFFENDER FI NDI NG

10. THE PROVISIONS OF THI' S SECTI ON SHALL APPLY TO ALL CONVI CTI ONS AS
DESCRI BED I N SUBDI VI SION ONE OF THI S SECTI ON, REGARDLESS OF WHETHER THE
SENTENCE WAS ONE | NVOLVI NG | MPRI SONVENT, PROBATI ON AND/ OR A SUSPENDED
SENTENCE.

S 5. Paragraph (d) of subdivision 2 of section 378-a of the social
services |aw, as added by chapter 7 of the |aws of 1999, is anended to
read as follows:

(d) Notwi t hstandi ng any other provision of lawto the contrary, the
office of <children and famly services, upon receipt of a crimnal
history record fromthe division of «crimnal justice services, my
request, and is entitled to receive, information pertaining to any
of fense contained in such crimnal history record from any state or
local law enforcenment agency or court for the purposes of deternining
whet her any ground relating to such crimnal conviction or pending crim
i nal charge exists for denying an application; PROVIDED THAT NOTHI NG IN
THI'S CHAPTER SHALL BE CONSTRUED TO ALLOW A PERSON CONVI CTED OF A FELONY
TO ACCESS RECORDS OF HHS OR HER VICTIM IN VIOLATION OF A PROTECTI VE
ORDER | SSUED PURSUANT TO SECTI ON 60. 38 OF THE PENAL LAW
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S 6. Subdivision 5 of section 390-b of the social services |aw, as
added by chapter 416 of the laws of 2000, is amended to read as foll ows:

5. Notwithstanding any other provision of lawto the contrary, the
office of children and fanmily services, wupon receipt of a crimnal
history record from the division of <crimnal justice services, my
request, and is entitled to receive, infornmation pertaining to any crine
contained in such crimnal history record fromany state or local |aw
enf orcenent agency, district attorney, parole officer, probation officer
or court for the purposes of determ ning whether any ground relating to
such crimnal conviction or pending crimnal charge exists for denying a
| icense, registration, application or enploynent; PROVI DED THAT NOTH NG
IN TH'S CHAPTER SHALL BE CONSTRUED TO ALLOW A PERSON CONVI CTED OF A
FELONY TO ACCESS RECORDS OF HHS OR HER VICTIM I N VI OLATION OF A PROTEC-
TI VE ORDER | SSUED PURSUANT TO SECTI ON 60. 38 OF THE PENAL LAW

S 7. The vcivil practice law and rules is amended by adding a new
section 2303-b to read as foll ows:

S 2303-B. SERVICE OF A SUBPCENA BY A PRO SE LITIGANT. A PRO SE LITI-
GANT WHO IS CONICTED IN A CRIMNAL COURT OF A FELONY, AS DEFINED IN
SECTI ON 10. 00 OF THE PENAL LAW MAY SERVE A SUBPCENA |IN PERSON FOR THE
RECORDS OF THE VI CTI M AGAI NST WHOM THE PENALTY WAS COWM TTED ONLY AFTER
RECEI VI NG A COURT ORDER | F SUCH FELONY: ENTAILS SERI QUS PHYSI CAL | NJURY
AS DEFINED IN SECTION 10.00 OF THE PENAL LAW OR | NVOLVES AN OFFENSE
DESCRI BED | N ARTI CLE ONE HUNDRED THI RTY OF THE PENAL LAW

S 8. This act shall take effect on the ninetieth day after it shall
have becone a | aw



