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STATE OF NEW YORK

3521
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
January 28, 2013

Introduced by M of A RXZIC -- read once and referred to the Commttee
on | nsurance

AN ACT to anend the insurance law, in relation to enacting the "abusive
i nsurance practices renedy act”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "abusive insurance practices renedy act".

S 2. The insurance law is anmended by adding a new section 2601-a to
read as foll ows:

S 2601-A. UNFAI R CLAI M SETTLEMENT PRACTICES; CVIL REMEDY. (A AN
| NSURER DO NG BUSI NESS | N THI S STATE SHALL BE LI ABLE TO THE HOLDER OF A
POLI CY | SSUED OR RENEWED PURSUANT TO ARTI CLE THI RTY- FOUR OF THI S CHAPTER
FOR DAVAGES AS PROVIDED IN THI' S SECTI ON UPON SUCH POLI CY HOLDER PROVI NG
BY A PREPONDERANCE OF THE EVI DENCE THAT SUCH | NSURER S REFUSAL TO PAY OR
UNREASONABLE DELAY | N PAYMENT TO THE POLI CY HOLDER OF AMOUNTS CLAI MED TO
BE DUE UNDER A POLICY WAS NOT SUBSTANTI ALLY JUSTIFIED. AN INSURER IS
NOT SUBSTANTI ALLY JUSTI FI ED | N REFUSI NG TO PAY OR | N UNREASONABLY DELAY-
| NG PAYMENT WHEN THE | NSURER

(1) | NTENTI ONALLY, RECKLESSLY OR BY GROSS NEGLI GENCE FAI LED TO PROVI DE
THE POLI CY HOLDER W TH ACCURATE | NFORMATI ON CONCERNI NG POLI CY PROVI SI ONS
RELATI NG TO THE COVERAGE AT | SSUE

(2) FAILED TO EFFECTUATE IN GOOD FAI TH A PROWT, FAIR AND EQU TABLE
SETTLEMENT OF A CLAIM SUBM TTED BY SUCH POLI CY HOLDER I N WHI CH LI ABI LI TY
OF SUCH | NSURER TO SUCH POLI CY HOLDER WAS REASONABLY CLEAR;

(3) FAILED TO PROVIDE A WRI TTEN DENI AL OF A POLICY HOLDER' S CLAIM W TH
A FULL AND COVPLETE EXPLANATI ON OF SUCH DENI AL, | NCLUDI NG REFERENCES TO
SPECI FI C POLI CY PROVI SI ONS WHEREVER POSSI BLE

(4) FAILED TO MAKE A FI NAL DETERM NATI ON AND NOTI FY THE POLI CY HOLDER
IN WRITING OF ITS POCSITION ON BOTH LIABILITY FOR, AND THE | NSURER S
VALUATION OF, A CLAIMWTHI N SI X MONTHS OF THE DATE ON WHI CH | T RECEI VED

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ACTUAL OR CONSTRUCTI VE NOTI CE OF THE LCSS UPON WH CH THE CLAI M I S BASED,

OR

(5) FAILED TO ACT I N GOOD FAI TH BY COWPELLI NG POLI CY HOLDER TO | NSTI -
TUTE SU T TO RECOVER AMOUNTS DUE UNDER | TS POLI CY BY OFFERI NG SUBSTAN-
TIALLY LESS THAN THE AMOUNTS ULTI MATELY RECOVERED I N SUI T BROUGHT BY
SUCH POLI CY HOLDER.

(B) ANY POLI CY HOLDER WHO ESTABLI SHES LI ABI LI TY PURSUANT TO SUBSECTI ON
(A) OF TH'S SECTI ON AND THAT SUCH LI ABI LI TY AROSE AS A RESULT OF | NTEN
TIONAL, RECKLESS OR GROSSLY NEGLIGENT CONDUCT BY THE | NSURER OR AN
EXPRESS OR | MPLI ED POLI CY OF THE | NSURER FOR PROCESSI NG CLAI M5 SHALL BE
ENTI TLED TO RECOVER PUNI TIVE DAMAGES | N AN AMOUNT NOT MORE THAN THE
TOTAL AMOUNT RECOVERED | N THE ACTI ON.

(© ANY POLI CY HOLDER WHO ESTABLI SHES LI ABI LI TY PURSUANT TO SUBSECTI ON
(A) OF TH'S SECTI ON SHALL BE ENTI TLED TO RECOVER, | N ADDI TI ON TO AMOUNTS
DUE UNDER THE POLI CY, | NTEREST, COSTS, AND DI SBURSEMENTS, COVPENSATORY
DAMAGES AND REASONABLE ATTORNEYS'  FEES | NCURRED BY THE POLI CY HOLDER
FROM THE DATE OF THE LOSS, |IN RECOVERING MONIES DUE PURSUANT TO THE
TERMS OF THE PQOLI CY.

(D) ANY POLI CY HOLDER MAY RECOVER DAMAGES FROM AN | NSURER DO NG BUSI -
NESS I N TH S STATE PURSUANT TO THI S SECTI ON El THER AS PART OF AN ACTI ON
TO RECOVER UNDER THE TERMS OF AN | NSURANCE POLICY OR I N A SEPARATE
ACTI ON.

(E) IN ANY TRIAL OF A CAUSE OF ACTION ASSERTED AGAINST AN | NSURER
PURSUANT TO THI'S SECTION, EVI DENCE OF SETTLEMENT DI SCUSSI ONS, WRI TTEN
AND VERBAL OFFERS TO COVWPROM SE AND OTHER EVIDENCE RELATING TO THE
CLAIMS PROCESS SHALL BE ADM SSIBLE. | F CAUSES OF ACTI ON RELATI NG TO
LI ABI LITY OF THE | NSURER UNDER THE POLICY AND UNDER THI'S SECTION ARE
ALLEGED | N THE SAME ACTI ON, THE COURT MAY Bl FURCATE THE TRI AL OF | SSUES
SO AS TO AVO D PREJUDI CE TO THE I NSURER ON THE | SSUE OF LI ABILITY UNDER
THE POLICY AND FACILITATE ADM SSIBILITY OF EVIDENCE ON THE CAUSES OF
ACTI ON ASSERTED PURSUANT TO THI S SECTI ON.

(F) ALL AMOUNTS RECOVERED FROM AN |NSURER AS ACTUAL DAMAGES AND
REASONABLE ATTORNEYS' FEES |IN ANY ACTION AUTHORI ZED IN THI' S SECTI ON
SHALL BE EXCLUDED BY THE I NSURER I N | TS DETERM NATIONS OF THE PREM UMS
| T WLL CHARGE ALL POLI CY HOLDERS ON ALL POLICIES | SSUED BY IT.

S 3. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a |law, and shall apply to all
acts and om ssions by insurers occurring on or after such date.



