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STATE OF NEW YORK

3492
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
January 28, 2013

Introduced by M of A ODONNELL -- read once and referred to the
Conmittee on Codes

AN ACT to anend the crimnal procedure law, in relation to establishing
the actual innocence justice act of 2013

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known as the "actual inno-
cence justice act of 2013".

S 2. Subparagraph (ii) of paragraph (i) of subdivision 1 of section
440.10 of the crimnal procedure |aw, as added by chapter 332 of the
laws of 2010, is anended and a new paragraph (j) is added to read as
fol | ows:

(ii) official docunentation of the defendant's status as a victim of
sex trafficking or trafficking in persons at the time of the offense
froma federal, state or |ocal governnent agency shall create a presunp-
tion that the defendant's participation in the offense was a result of
having been a victimof sex trafficking or trafficking in persons, but
shall not be required for granting a notion under this paragraph[.]; OR

(J) THE DEFENDANT | S ACTUALLY | NNOCENT OF THE CRIME OR CRI MES OF WHI CH
HE OR SHE WAS CONVI CTED. FOR PURPOSES OF THI S PARAGRAPH, A DEFENDANT IS
ACTUALLY |INNOCENT WHERE |IT |S ESTABLISHED BY CLEAR AND CONVI NCI NG
EVI DENCE THAT NO TRI ER OF FACT WOULD HAVE CONVI CTED THE DEFENDANT UNDER
A REASONABLE DOUBT STANDARD AND | N LI GHT OF ALL AVAI LABLE EVI DENCE

S 3. Subdivision 4 of section 440.10 of the crimnal procedure |aw, as
anended by chapter 332 of the laws of 2010, is anmended to read as
fol | ows:

4. If the court grants the notion, it nust, except as provided in
subdivision five or six of this section, vacate the judgnent, and nust
di smi ss the accusatory instrunent, or order a newtrial, or take such
other action as is appropriate in the circunstances. |F THE DEFENDANT
HAS ESTABLI SHED BY CLEAR AND CONVI NCI NG EVI DENCE THAT HE OR SHE | S ACTU

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ALLY | NNOCENT, I N THAT NO TRI ER OF FACT WOULD HAVE CONVI CTED THE DEFEND-
ANT OF THE OFFENSE OR OFFENSES UNDER A REASONABLE DOUBT STANDARD AND | N
LI GHT OF ALL AVAI LABLE EVI DENCE, THE COURT SHALL DI SM SS THE ACCUSATORY
| NSTRUMENT.

S 4. Section 440.10 of the crimnal procedure |law is anended by addi ng
a new subdivision 9 to read as foll ows:

9. NOTW THSTANDI NG ANY OTHER PROVI SION OF THI S SECTI ON, THE COURT MJST
ADDRESS THE MERI TS OF ANY CLAIM FOR RELI EF WHEN THE CLAI MANT CAN SHOW
IN LI GHT OF ALL AVAI LABLE EVI DENCE, THAT THERE EXI STS A REASONABLE PROB-
ABI LITY THAT HE OR SHE IS ACTUALLY | NNOCENT.

S 5. This act shall take effect immediately.



