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STATE OF NEW YORK

2878--B
2013- 2014 Regul ar Sessi ons
I N ASSEMBLY
January 18, 2013

Introduced by M of A ODONNELL -- read once and referred to the
Committee on Codes -- conmittee discharged, bill anended, ordered
reprinted as anended and reconmitted to said committee -- again

reported fromsaid commttee with anmendnents, ordered reprinted as
amended and reconmitted to said commttee

AN ACT to anmend the crimnal procedure law, in relation to eyew tness
i dentification procedures

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The <crimnal procedure law is amended by adding a new
section 60.17 to read as foll ows:

S 60.17 RULES OF EVI DENCE; EXPERT TESTIMONY | N CERTAIN | DENTI FI CATI ON
CASES.

I N ANY CRI M NAL PROCEEDI NG | N WHI CH EYEW TNESS | DENTI FI CATI ON TESTI MO
NY IS |INTRODUCED, OR IN OTHER CASES WHERE THE | NTERESTS OF JUSTI CE SO
REQUI RE, THE COURT MAY ADM T EXPERT TESTI MONY REGARDI NG RELEVANT ASPECTS
OF | DENTI FI CATI ON PROCEDURES, | NCLUDI NG BUT NOT LI M TED TO FACTORS THAT
AFFECT THE RELI ABI LI TY AND ACCURACY OF EYEW TNESS | DENTI FI CATI ON.

S 2. Title D of the crimnal procedure |aw is anmended by addi ng a new
article 80 to read as foll ows:

ARTI CLE 80
| DENTI FI CATI ON PROCEDURES
SECTI ON 80. 10 | DENTI FI CATI ON PROCEDURES; DEFI NI Tl ONS.
80. 20 | DENTI FI CATI ON PROCEDURES; GENERALLY.
80. 30 | DENTI FI CATI ON PROCEDURES; EVI DENTI ARY MATTERS
80. 40 | DENTI FI CATI ON PROCEDURES; PROFESSI ONAL TRAI NI NG
S 80. 10 | DENTI FI CATI ON PROCEDURES; DEFI NI Tl ONS.

AS USED IN THI S ARTI CLE, THE FOLLOWN NG TERMS SHALL HAVE THE FOLLOW NG
MEANI NGS

1. "ADM NI STRATOR' MEANS THE PERSON CONDUCTI NG THE PHOTO OR LI VE LI NE-
UP.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. "SUSPECT" MEANS THE PERSON BELI EVED BY LAW ENFORCEMENT TO BE THE
PCSSI BLE PERPETRATOR OF THE CRI ME.

3. "BLIND' MEANS THE ADM NI STRATOR DOES NOT KNOW THE | DENTI TY OF THE
SUSPECT.

4. "BLI NDED' MEANS THE ADM NI STRATOR MAY KNOW VWHO THE SUSPECT 1S, BUT
DCES NOT' KNOW VH CH LI NEUP MEMBER | S BEI NG VI EWNED BY THE EYEW TNESS AT
ANY G VEN TI ME.

5. "EYEW TNESS' MEANS A PERSON WHO OBSERVES ANOTHER PERSON AT OR NEAR
THE SCENE OF AN OFFENSE OR UPON SOVE OTHER OCCASI ON RELEVANT TO THE
CASE.

6. "FILLER'" MEANS El THER A PERSON OR A PHOTOGRAPH OF A PERSON WHO IS
NOT'  SUSPECTED OF AN OFFENSE AND |'S | NCLUDED | N AN | DENTI FI CATI ON PROCE-
DURE.

7. "1 DENTI FI CATI ON PROCEDURE" MEANS A LI VE LI NEUP, A PHOTO LI NEUP, OR
A SHONUP.

8. "LI'VE LI NEUP" MEANS AN | DENTI FI CATI ON PROCEDURE I N WH CH A GROUP OF
PERSONS, | NCLUDING THE SUSPECTED PERPETRATOR OF AN OFFENSE AND OTHER
PERSONS NOT SUSPECTED OF THE OFFENSE, | S DI SPLAYED TO AN EYEW TNESS FOR
THE PURPOSE OF DETERM NI NG WHETHER THE EYEW TNESS | DENTI FI ES THE SUSPECT
AS THE PERPETRATOR

9. "PHOTO LI NEUP" MEANS AN | DENTI FI CATI ON PROCEDURE | N WH CH AN ARRAY
OF PHOTOGRAPHS, | NCLUDI NG A PHOTOGRAPH OF THE SUSPECTED PERPETRATOR OF
AN OFFENSE AND ADDI TI ONAL PHOTOGRAPHS OF OTHER PERSONS NOT SUSPECTED OF
THE OFFENSE, |S DI SPLAYED TO AN EYEW TNESS ElI THER | N HARD COPY FORM OR
VI A COWUTER FOR THE PURPCSE OF DETERM NI NG WHETHER THE EYEW TNESS | DEN-
TI FI ES THE SUSPECT AS THE PERPETRATOR.

10. "SHOWAJP" MEANS AN | DENTI FI CATI ON PROCEDURE | N WHI CH AN EYEW TNESS
'S PRESENTED W TH A SI NGLE SUSPECT FOR THE PURPOSE OF DETERM NI NG WHETH-
ER THE EYEW TNESS | DENTI FI ES THI' S | NDI VI DUAL AS THE PERPETRATOR
S 80. 20 | DENTI FI CATI ON PROCEDURES; GENERALLY.

1. | F I DENTI FI CATI ON PROCEDURES (A) HAVE BEEN CONDUCTED | N ACCORDANCE
WTH TH S SECTI ON AND UNDER Cl RCUMSTANCES CONSI STENT W TH SUCH RI GHTS AS
AN ACCUSED PERSON MAY DERI VE UNDER THE CONSTI TUTI ON OF THI S STATE OR OF
THE UNI TED STATES; AND (B) ARE PROPERLY DOCUMENTED I N ACCORDANCE W TH
PARAGRAPHS (T), (U) AND (V) OF SUBDI VI SION TWO OF THI' S SECTI ON, TESTI MO
NY MAY BE G VEN BY A WTNESS THAT HE OR SHE OBSERVED A PERSON OR PHOTG
GRAPH OF A PERSON ON AN OCCASI ON PRIOR TO H'S OR HER TESTI MONY WHOM HE
OR SHE RECOGNI ZES AS THE SAME PERSON WHOM HE OR SHE HAD OBSERVED ON THE
FI RST OR | NCRI M NATI NG OCCASI ON.

2. ANY CRIM NAL JUSTI CE ENTITY CONDUCTI NG EYEW TNESS | DENTI FI CATI ON
PROCEDURES SHALL ADOPT SPECI FI C WRI TTEN PROCEDURES FOR CONDUCTI NG PHOTO
AND LI VE LI NEUPS THAT COWPLY W TH THE FOLLOW NG REQUI REMENTS:

(A) PRIOR TO A PHOTO COR LI VE LI NEUP, LAW ENFORCEMENT SHALL RECORD AS
COWPLETE A DESCRI PTION AS POSSI BLE OF THE PERPETRATOR PROVI DED BY THE
EYEW TNESS, |IN THE EYEW TNESS S OWN WORDS. THI'S STATEMENT SHALL ALSO
| NCLUDE | NFORVATI ON REGARDI NG THE W TNESS' S DEGREE OF ATTENTI ON DURI NG
THE | NCl DENT AND THE W TNESS' S OPPORTUNI TY TO VI EW THE PERPETRATOR, AS
VELL AS THE CONDI TI ONS UNDER VWH CH THE EYEW TNESS OBSERVED THE PERPETRA-
TOR, | NCLUDI NG LOCATI ON, TI Mg, DI STANCE, OBSTRUCTI ONS, LI GHTI NG WEATHER
CONDI TI ONS  AND OTHER | MPAI RVENTS, | NCLUDI NG BUT NOT LIM TED TO ALCOHOL,
DRUGS, STRESS AND VI SUAL/ AUDI TORY DI SABILITIES. THE EYEWTNESS ALSO
SHALL BE ASKED I F HE OR SHE NEEDS GLASSES OR CONTACT LENSES AND WHETHER
HE OR SHE WAS WEARI NG THEM AT THE TI ME OF THE OFFENSE. THE ADM NI STRATOR
SHALL NOTE WHETHER THE EYEW TNESS WAS WEARI NG GLASSES OR CONTACT LENSES
AT THE TI ME OF THE | DENTI FI CATI ON PROCEDURES;
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(B) UNLESS | MPRACTI CABLE, A BLI ND ADM NI STRATOR SHALL CONDUCT THE LI VE
OR PHOTO LI NEUP;

(© VWHEN IT IS | MPRACTI CABLE FOR A BLI ND ADM NI STRATOR TO CONDUCT THE
EYEW TNESS | DENTI FI CATI ON PROCEDURE, THE | NVESTI GATOR SHALL STATE IN
VWRI TI NG THE REASON THEREFOR, AND SHALL CONDUCT THE LI NEUP BLI NDED;

(D) THE EYEWTNESS SHALL BE | NSTRUCTED, W THOUT OTHER EYEW TNESSES
PRESENT, PRI OR TO ANY LIVE OR PHOTO LI NEUP THAT:

(1) THE PERPETRATOR MAY OR MAY NOT BE AMONG THE PERSONS IN THE | DEN-
TI FI CATI ON PROCEDURE;

1) THE ADM NI STRATOR DCES NOT KNOW VWHO THE PERPETRATOR | S;
[11) THE EYEW TNESS SHOULD NOT FEEL COWVPELLED TO MAKE AN | DENTI FI CA-

—~

TI ON;

( V) THE I NVESTI GATI ON W LL CONTI NUE WHETHER OR NOT AN | DENTI FI CATI ON
I S MADE

(V) THE PROCEDURE REQUI RES THE ADM NI STRATOR TO ASK THE EYEW TNESS TO
STATE, IN HS OR HER O\N WORDS, HOW CERTAIN HE OR SHE IS OF ANY | DEN-

TI FI CATI ON;  AND

(M) THE EYEWTNESS | S NOT TO DI SCUSS THE | DENTI FI CATI ON PROCEDURE OR
| TS RESULTS W TH OTHER EYEW TNESSES | NVOLVED | N THE CASE AND SHOULD NOT
SPEAK W TH THE MEDI A,

(E) UNLESS | MPRACTI CABLE, THE PHOTOGRAPH OF THE SUSPECT USED IN A
PHOTO LI NEUP SHALL BE CONTEMPORARY AND SHALL RESEMBLE H S OR HER APPEAR-
ANCE AT THE TIME OF THE OFFENSE. WHEN I T IS | MPRACTI CABLE, THE | NVESTI -
GATOR SHALL STATE I'N WRI TI NG THE REASON THEREFOR;

(F) I'N A PHOTO LI NEUP, THERE SHALL BE NO CHARACTERI STI CS OF THE PHOTO
GRAPHS THEMSELVES OR THE BACKGROUND CONTEXT I N WHI CH THEY ARE PLACED
VWH CH SHALL MAKE ANY OF THE PHOTOGRAPHS STAND QUT,;

(G A PHOTO OR LIVE LINEUP SHALL BE COWOSED SO THAT THE FILLERS
GENERALLY RESEMBLE THE EYEWTNESS S DESCRI PTION OF THE PERPETRATOR,
VWH LE ENSURI NG THAT THE SUSPECT DOES NOT STAND OUT FROM THE FI LLERS;

IN A PHOTO OR LI VE LI NEUP, FILLERS SHALL POSSESS THE FOLLOW NG
CHARACTERI STI CS:

(1) ALL FILLERS SELECTED SHALL RESEMBLE THE EYEW TNESS S DESCRI PTI ON
OF THE PERPETRATOR | N SI GNI FI CANT FEATURES | NCLUDI NG BUT NOT LIM TED TO
FACE, WEI GHT, BU LD AND SKIN TONE, AND | NCLUDI NG ANY UNI QUE OR UNUSUAL
FEATURES TO THE EXTENT PGOSSI BLE | NCLUDI NG BUT NOT LIM TED TO ANY SCARS
OR TATTOOS;, |IF THE SUSPECT DOES NOI RESEMBLE THE  EYEW TNESS' S
DESCRI PTION OF THE PERPETRATOR IN SIGN FI CANT FEATURES, THE FI LLERS
SELECTED SHALL RESEMBLE THE SUSPECT | N SI GNI FI CANT FEATURES;

(1'l) AT LEAST FIVE FI LLERS SHALL BE I NCLUDED IN A PHOTO LINEUP, IN
ADDI TI ON TO THE SUSPECT;,

(I'r1)y AT LEAST FOUR FILLERS SHALL BE I NCLUDED IN A LIVE LINEUP, IN
ADDI TI ON TO THE SUSPECT; AND

(1'V) I F THE EYEW TNESS HAS PREVI QUSLY VI EWED A PHOTO LINEUP OR LIVE
LI NEUP | N CONNECTI ON W TH THE | DENTI FI CATI ON OF ANOTHER PERSON SUSPECTED
OF |INVOLVEMENT |IN THE OFFENSE, THE FILLERS IN THE LI NEUP I N WH CH THE
I NSTANT SUSPECT PARTI CI PATES SHALL BE DI FFERENT FROM THE FI LLERS USED I N
ANY PRI OR LI NEUPS;

) IF THERE ARE MULTI PLE EYEW TNESSES:

I) EACH EYEW TNESS SHALL VI EW PHOTO OR LI VE LI NEUPS SEPARATELY;

1) THE SUSPECT SHALL BE PLACED IN A DI FFERENT PCSITION IN THE LIVE
E P AND/ OR PHOTO LI NEUP FOR EACH EYEW TNESS; AND

1) THE EYEW TNESSES SHALL NOT BE PERM TTED TO COVMUNI CATE W TH EACH
OTHER UNTI L ALL | DENTI FI CATI ON PROCEDURES HAVE BEEN COWMPLETED;
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(J) IN AN |DENTIFICATION PROCEDURE, NO WRITINGS OR | NFORVATION
CONCERNI NG THE | NSTANT OR ANY PREVI QUS ARREST, | NDI CTMENT OR CONVI CTI ON
OF THE SUSPECT SHALL BE VI SI BLE OR MADE KNOWN TO THE EYEW TNESS;

(KN IN A LIVE LINEUP, ANY |IDENTIFYING ACTIONS, SUCH AS SPEECH,
GESTURES OR OTHER MOVEMENTS, SHALL BE PERFORMED BY ALL LINEUP PARTIC
| PANTS;

(L) IN A LIVE LINEUP, ALL LINEUP PARTI Cl PANTS MUST BE OQUT OF VI EW OF
THE EYEW TNESS PRI OR TO THE | DENTI FI CATI ON PROCEDURE;

(M WHEN THERE ARE MULTI PLE SUSPECTS, EACH | DENTIFI CATI ON PROCEDURE
SHALL | NCLUDE ONLY ONE SUSPECT;

(N) NOTH NG SHALL BE SAID TO THE EYEW TNESS REGARDI NG THE SUSPECT' S
PCSI TION | N THE PHOTO OR LI VE LI NEUP;

(O NOTHI NG SHALL BE SAID TO THE EYEW TNESS THAT M GHT | NFLUENCE THE
EYEW TNESS' S | DENTI FI CATI ON OF ANY PARTI CULAR LI NEUP MEMBER;

(P) I'F THE EYEW TNESS MAKES AN | DENTI FI CATI ON, THE ADM NI STRATOR SHALL
SEEK AND DOCUMENT A CLEAR STATEMENT FROM THE EYEW TNESS, AT THE TI ME OF
THE | DENTI FI CATI ON AND I N THE EYEW TNESS' S OWN WORDS, AS TO THE EYEW T-
NESS' S CONFI DENCE LEVEL THAT THE PERSON | DENTI FIED I N A G VEN | DENTI FI -
CATI ON PROCEDURE | S THE PERPETRATOR,

(Q IF THE EYEW TNESS | DENTI FIES A PERSON AS THE PERPETRATOR, THE
EYEW TNESS SHALL NOT BE PROVI DED ANY | NFORMATI ON CONCERNI NG SUCH PERSON
BEFORE THE ADM NI STRATOR OBTAI NS THE EYEW TNESS' S CONFI DENCE  STATEMENT
ABOUT THE SELECTI ON;

(R A RECORD OF THE | DENTIFICATION PROCEDURE SHALL BE MADE THAT
| NCLUDES ALL | DENTI FI CATI ON  AND NON- I DENTI FI CATI ON  RESULTS OBTAI NED
DURI NG THE | DENTI FI CATI ON PROCEDURES, SI GNED BY THE EYEW TNESSES,;

(S) EFFORTS SHALL BE MADE TO PERFORM A LI VE OR PHOTO LI NEUP | NSTEAD OF
A SHOANUP. | N ADDI Tl ON:

(1) SHOWUPS SHALL ONLY BE PERFORMED W THI N A REASONABLE Tl ME CF AN
OFFENSE, USI NG A LI VE SUSPECT AND | N EXI GENT Cl RCUMSTANCES THAT REQUI RE
THE | MVEDI ATE DI SPLAY OF A SUSPECT TO AN EYEW TNESS;

(I'l') I'N THE EVENT OF THE ADM NI STRATI ON OF A SHOWJP PROCEDURE:

(A) A FULL AND DETAILED DESCRIPTION OF THE PERPETRATOR SHALL BE
PROVI DED BY THE EYEW TNESS BEFORE THE EYEW TNESS OBSERVES THE SUSPECT.
TH'S STATEMENT SHALL ALSO | NCLUDE | NFORVATI ON REGARDI NG THE W TNESS' S
DEGREE OF ATTENTI ON DURI NG THE | NCl DENT AND THE W TNESS' S OPPORTUNI TY TO
VI EW THE PERPETRATOR, AS WELL AS THE CONDI TI ONS UNDER VWH CH THE EYEW T-
NESS OBSERVED THE PERPETRATOR | NCLUDI NG LOCATION, TIM, DI STANCE,
OBSTRUCTI ONS, LIGHTING  WEATHER CONDI TIONS AND OTHER | MPAI RVENTS,
| NCLUDI NG BUT NOT LIMTED TO ALCOHOL, DRUGS, STRESS AND VI SUAL/ AUDI TORY
DI SABI LI TI ES. THE EYEW TNESS SHALL ALSO BE ASKED IF HE OR SHE NEEDS
GLASSES OR CONTACT LENSES AND WHETHER HE OR SHE WAS WEARI NG THEM AT THE
TIME OF THE OFFENSE. THE ADM NI STRATOR SHALL NOTE WHETHER THE EYEW TNESS
WAS WEARI NG GLASSES OR CONTACT LENSES AT THE TI ME OF THE | DENTI FI CATI ON
PROCEDURE;

(B) UNLESS | MPRACTI CABLE THE EYEW TNESS SHALL BE TRANSPORTED TO A
NEUTRAL, NON-LAW ENFORCEMENT LOCATION WHERE THE SUSPECT 1S BEING
DETAI NED FOR THE PURPOSES OF A SHOWJP PROCEDURE;

(© EYEWTNESSES SHALL BE PROVIDED W TH I NSTRUCTI ONS PRI OR TO THE
SHOAUP, | NCLUDI NG THAT:

(1) THE PERPETRATOR MAY OR MAY NOT BE THE PERSON THAT IS PRESENTED TO
THE EYEW TNESS;

(2) THE EYEWTNESS SHOULD NOT FEEL COVPELLED TO MAKE AN | DENTI FI CA-
TI ON;

(3) THE | NVESTI GATI ON W LL CONTI NUE WHETHER OR NOT AN | DENTI FI CATI ON
I S MADE;
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(4) THE PROCEDURE REQUI RES THE ADM NI STRATOR TO ASK THE EYEW TNESS TO
STATE, IN HS OR HER OMN WORDS, HOW CERTAIN HE OR SHE IS OF ANY | DEN-
TI FI CATI ON;  AND

(5 THE EYEWTNESS IS NOT TO DI SCUSS THE | DENTI FI CATI ON PROCEDURE OR
I TS RESULTS W TH OTHER EYEW TNESSES | NVOLVED | N THE CASE AND SHOULD NOT
SPEAK W TH THE MEDI A,

(D) MEASURES SHALL BE TAKEN BY | NVESTI GATORS AT THE SHOMUP, | NCLUDI NG
THE ADM NI STRATOR OF THE SHOMJP, TO REDUCE POTENTIALLY DAMAG NG OR
PREJUDI Cl AL | NFERENCES THAT MAY BE DRAWN BY THE EYEW TNESS, | NCLUDI NG

(1) REFRAINING FROM SUGGESTI NG, THROUGH STATEMENTS OR NON- VERBAL
CONDUCT, THAT THE SUSPECT IS OR MAY BE THE PERPETRATOR OF THE CRI ME;

(2) REMOVI NG THE SUSPECT FROM A SQUAD CAR; AND

(3) WHEN PRACTI CABLE, REMOVI NG HANDCUFFS FROM THE SUSPECT;

(E) I'F THERE ARE MULTI PLE EYEW TNESSES, ONLY ONE EYEW TNESS AT A TI ME
SHALL PARTI Cl PATE | N THE SHONMJP PROCEDURE. ONLY ONE OF THE EYEW TNESSES
SHALL BE PRESENT AT THE LOCATI ON OF THE SHOWJP PROCEDURE. |F A POSI Tl VE
| DENTI FI CATION |S MADE, AND AN ARREST | S JUSTI FI ED, ADDI TI ONAL EYEW T-
NESSES SHALL BE SHOM LI VE OR PHOTO LI NEUPS;

(F) I'F THERE ARE MJULTI PLE SUSPECTS, THESE SUSPECTS SHALL BE SEPARATED
AND SUBJECTED TO SEPARATE SHOWJP PROCEDURES; AND

(G |IF THE EYEW TNESS MAKES AN | DENTI FI CATI ON, THE ADM NI STRATOR SHALL
SEEK AND DOCUMENT A CLEAR STATEMENT FROM THE EYEW TNESS, AT THE TI ME OF
THE | DENTI FI CATI ON AND I N THE EYEW TNESS' S OWN WORDS, AS TO THE EYEW T-
NESS' S CONFI DENCE LEVEL THAT THE PERSON | DENTI FIED I N A G VEN | DENTI FI -
CATI ON PROCEDURE | S THE PERPETRATOR. |IF THE EYEWTNESS |DENTIFIES A
PERSON AS THE PERPETRATOR, THE EYEW TNESS SHALL NOT BE PROVI DED ANY
| NFORVATI ON CONCERNI NG SUCH PERSON BEFORE THE ADM NI STRATOR OBTAINS THE
EYEW TNESS' S CONFI DENCE STATEMENT ABOUT THE SELECTI ON;

(T) UNLESS | MPRACTI CABLE, A VI DEO RECORD OF THE | DENTI FI CATI ON PRCCE-
DURE SHALL BE MADE THAT | NCLUDES THE FOLLOW NG | NFORMATI ON:

(1) ALL | DENTI FI CATI ON AND NON- | DENTI FI CATI ON RESULTS OBTAI NED DURI NG
THE | DENTI FI CATI ON PROCEDURES, SI GNED BY THE EYEW TNESSES, | NCLUDI NG THE
EYEW TNESSES' CONFI DENCE STATEMENTS;

(1'l') THE NAMES OF ALL PERSONS PRESENT AT THE | DENTI FI CATI ON PROCEDURE;
(I'1'l') THE DATE AND TI ME OF THE | DENTI FI CATI ON PROCEDURE;

(1'V)  IN A PHOTO OR LI VE LI NEUP, ANY EYEW TNESS | DENTI FI CATI ONS OF ANY
LLERS; AND

(V) IN A PHOTO OR LIVE LI NEUP, THE NAMES OF THE LINEUP MEMBERS AND
OTHER RELEVANT | DENTI FYI NG | NFORMATI ON, AND THE SOURCES OF ALL PHOTO-
GRAPHS OR PERSONS USED IN THE LI NEUP;

(U IF A VIDEO RECORD OF THE | DENTI FI CATI ON PROCEDURE |S | MPRACTI CA-
BLE, THE OFFI CER CONDUCTI NG THE LI NEUP SHALL DOCUMENT THE REASON THERE-
FOR, AND AN AUDI O RECORD COF THE | DENTI FI CATI ON PROCEDURE SHALL BE MADE
VH CH | NCLUDES THE | TEMS SPECI FI ED | N PARAGRAPH (T) OF THI S SUBDI VI SI ON.
THE AUDI O RECORD SHALL BE SUPPLEMENTED BY ALL OF THE PHOTOGRAPHS USED | N
A PHOTO LI NEUP, AND PHOTOGRAPHS OF ALL OF THE I NDI VI DUALS USED I N A LI VE
LI NEUP OR SHOAUP; AND

(V) |F BOTH A VI DEO AND AUDI O RECORD OF THE | DENTI FI CATI ON PROCEDURE
ARE | MPRACTI CABLE, THE OFFI CER CONDUCTI NG THE LI NEUP SHALL DOCUMENT [N
VRI TI NG THE REASON THEREFCOR, AND A WRI TTEN RECORD OF THE LI NEUP SHALL BE
MADE WHI CH | NCLUDES THE | TEMS SPECI FI ED | N PARAGRAPH (T) OF THI S SUBDI -
VI SION. THE WRI TTEN RECORD SHALL BE SUPPLEMENTED BY ALL OF THE PHOTG
GRAPHS USED IN A PHOTO LI NEUP, AND PHOTOGRAPHS OF ALL OF THE | NDI VI DUALS
USED IN A LI VE LI NEUP OR SHOMNJP.

S 80. 30 | DENTI FI CATI ON PROCEDURES; EVI DENTI ARY MATTERS.

FI
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FOR ANY PHOTO OR LIVE LINEUP, OR SHONWJP PROCEDURE THAT WAS ADM NI S-
TERED AFTER THE DATE UPON WHI CH THI S ARTI CLE TOOK EFFECT:

1. |IF LAW ENFORCEMENT OFFICIALS OR PROSECUTI NG AGENCIES DO NOT
SUBSTANTI ALLY COVPLY W TH THE PROVI SI ONS OF THI S ARTI CLE, THE DEFENDANT
MAY MOVE TO SUPPRESS EYEW TNESS | DENTI FI CATI ON EVI DENCE PURSUANT TO
ARTI CLE SEVEN HUNDRED TEN OF THI S CHAPTER

2. COURTS SHALL CONSI DER EVI DENCE OF A FAI LURE TO COWPLY W TH ANY OF
THE PROVISIONS OF SECTION 80.20 OF TH'S ARTICLE WHEN ADJUDI CATI NG
MOTI ONS TO SUPPRESS EYEW TNESS | DENTI FI CATI ON EVI DENCE.

3. | F THE COURT DCOES NOT SUPPRESS EYEW TNESS | DENTI FI CATI ON EVI DENCE
BUT FINDS THAT LAW ENFORCEMENT OFFI Cl ALS OR PROSECUTI NG AGENCI ES FAI LED
TO SUBSTANTI ALLY COVPLY W TH THE PROVI SIONS OF THI S ARTICLE, THE COURT
SHAL L I NSTRUCT THE JURY THAT EYEW TNESS | DENTI FI CATI ON PROCEDURE
REQUI REMENTS AS SET FORTH IN THI S CHAPTER WERE DESI GNED TO REDUCE THE
RI SK OF M SI DENTI FI CATI ON AND THE JURY MAY CONSI DER CREDI BLE EVI DENCE OF
NON- COVPLI ANCE WHEN ASSESSI NG THE RELI ABI LI TY OF EYEW TNESS | DENTI FI CA-
TI ONS.

4. ADDI TI ONALLY, |F THE COURT FINDS THAT SUCH SUBSTANTI AL NON- COWPLI -
ANCE WTH THE PROVISIONS OF TH S ARTI CLE HAVE UNDERM NED THE COURT' S
CONFI DENCE IN THE RELIABILITY OF THE EYEW TNESS |DENTIFICATION, THE
COURT SHALL ALSO I NSTRUCT THE JURY THAT | T SHOULD VI EW THE | DENTI FI CA-
TI ON EVI DENCE W TH DI STRUST.

S 80. 40 | DENTI FI CATI ON PROCEDURES; PROFESSI ONAL TRAI NI NG

THE DI VI SION OF CRIM NAL JUSTI CE SERVI CES SHALL CREATE, ADM NI STER AND
CONDUCT TRAI NI NG PROGRAMS FOR PROFESSI ONALS | NVOLVED | N LAW ENFORCEMENT,
| NCLUDI NG BUT NOT LIM TED TO POLI CE AND OTHER LAW ENFORCEMENT OFFI Cl ALS
AND RECRU TS, PROSECUTORS, JUDGES AND DEFENSE COUNSEL, REGARDI NG THE
METHODS, TECHNI CAL ASPECTS AND SCI ENTI FI C FI NDI NGS REGARDI NG THE BASIS
OF THE EYEW TNESS | DENTI FI CATI ON PRACTI CES AND PROCEDURES REFERENCED | N
TH S ARTI CLE.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a |law, and shall apply to all identification proce-
dures that take place on or after such date.



